Aufeust 22, i960 



Legislative Assistant 
Office of the ^ce President 
Washingtoi 25, D, C. 

Dear Vice President Hixon: 



ALL irr?A?UTTCM CDNTAIKEI 



Elej Connally Amendment — Loyalt7 Oath ■ 



fooled by Senator Johnson. I should have been cognizant of his voting 
record before making such a rash statement with regard to him* I have 
since learned his voting record is one point below Senator Kennedy's, 
which is very low. Also that he used hia position as leader of the 
South to blackmail his way onto the ticket for Vice President (See 
signed AP article, publisher John S. Knight, of Knight Newspapers. 

Knight's statament is in regard to Johnson and the Vice Presidency, 
oal7») . / / // 

f :0NN.ALLY RESERVATION 

The material you enclosed was helpful and interesting. However, I am 
not a politician and will not attempt to answer as such. I am concerned 
with the lack of leadership in our country. Leadership which would 
conserve and protect our country, not give it away inchmeal. I know you 
and I do not agree concerning the Connally Amendment, but surely you know 
that this sneak abandonment of the Connolly Reservation was instigated, 
in my opinion, one or more persons 3n the State Department, "This whole 
back-door abandonment of the CONNALLI RESERVATION has been rushed through 
the Senate without debate and even without printed records for the Senators 
themselves." (Guardians Of Our American Heritage, July I960, Vol* IX, 

No. 69 ). The vote on the protocol, the executive N of the Annex V, on 
compulsory settlement of disputes with regard to The Law of the Sea" is 
still to be brought before the Senators. YOU SHOUID BE TAKING THE LEAD 
to Inform the Senate the abandonment of the Connolly Reservation will 
mean the World Court covtld tell us, in effect, to vacate our Naval Base 
in Cubaj it could order the Uriited States out of Pariama> it could decide 
to whom the mineral deposits along our coast belong; it could control aiqr- 
thing connected with the seas, including the territorial seas and contig- 
uous zones. There cannot be a World Court in the true sense, until there 

1 is a common judicial denominator,^ y,/' n • 



1 judicial denominator.- j,/' H ;■ 



* It seems to me the need of the Loyalty Oath has been very definitely 

EN5LOSURQ 




Loyalty Oath - w.itd, 



I 



t 

1 



proven hy the events ^diich occured In San Francisco. The RIOTS againpt 
the HCUl ^ich were inspired and incited by conmunists, prefessors (300), 
and some students, AI® Hi VOTCH MANY STUDBl'iTS PARTICIPATBD, were oocur- 
ances which many Americans said could never happen here, BUT THEY HAV£ 
HApPBNhD. no one can DSNY H. one of the participants was Evelyn 
Einstein, granddau^ter of the late Albert Einstein. She was arrested 
the Friday of the rioting, and charged with disturbing the peace, rioting, 
and resisting arrest j she is a studrait at the University of California, 
and her father, Hans A. Einstein, is a California engineering professor. 
Was he one of the PROFESSORS inciting the students to riot? (Information 
regarding Einsteins. Los Angeles Times 5/16/60, Part I, p, 12). Linus 
Pauling is reported to have stepped out of the line of march to say to 
a reporter that he was there to lend his support to abolishment of the 
HCUA, It is believable since this same Linus Pauling, Professor at 
California Institute of Technology refused to tell the California Senate 
Investigating Consnittee on Education vhether or not he was a Communist, 
Louis Budenz, former Conmunist and editor of The Dally Vtorker, testified 
under oath he was “officially advised'* that Dr. Pauling “was a member of 
the Conmunist Party under discipline," He is still teaching at Caltech 
and s^s he believes Gomrmihists shoiild be allowed to teach in our 
schools, (information on Linus Pauling from FACTS IN EDUCATION, Inc,, 

Vol, VIII, No. 3, Kay-June, I960, p. 7). Now this OATH is a good and 
necessary provision (no need for me to repeat the OATH, as I am sure you 
know it) and it's only fault is the communists FEAR it because they can 
be convicted of perjury for making false statements, knowingly, while 
\mder oath. As for the cry the Oath is an invasion of intellectual free- 
dom, that is ridiculous. That is part of the communist's TACTICS — tell 
people their freedom is being invaded and the so called “intellectuals" 
immediately take up the hue and cry, ALL OF THE STUDEIJTS ARE NOT ASKED 
TO Tils; THE L0Y.\LTY OATH, Om THOSE VliO DESIRE TO AVAIL THE-ISELVES OF A 



SPECIAL PPJVILSGE PAH) FOR BY THE Al^IERICAN TAXPAYERS. It seems to me it 
should be a privilege to swear allegiance to the United States of America 
and state one does not believe in or support any method for the overthrow 
of the Government of the United States, Are you going to turn our colleges 
over to the commimlsts (21 prominent irstitutions, including Harvard, Yale, 
Princeton, the University of Chicago, Amherst College, the University of 
California, etc., have refused to participate in the student aid program 
because of the Oath), WHY? Participants are not asked to swear anything 
except allegiance to the U, S.j no one's belief is questioned, unless one 
is a member of an organization “which seeks to overthrow the government 
of the United States by illegal means," Perhaps the members of the House 



of Representatives will be more stalwart and keep the Amendments and Oaths 
.that help protect o^^co^try . ^ ^ ^ p C ^ 

ISUPRS-IE COURT EUli— ' 



Vnother important consideration would be censoring the Supreme Court, 

In my opinion, beginning with, and since Roosevelt’s time most decisions 
by the judges have been made in favor of communists or socializing our 
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SUPKEI-IE COURT - Cotttd. 

country. When our Supreme Coiirt approves teaching adultery, our country 
is not a "viom out and limping horse", (from your "Economic Growth Throu^ 
Freedom") but a country being led and pushed along an ever more rapidly 
descending path to immorality, socialism, and oblivion. The path chosen 
for us by the Comnmnists, This Supreme Court decision says it is proper 
and legal to teach adultery, the breaking of the marriage vows, because "It 
is an idea" and comes under the head of "Free Speech", The Court had pre- 
viously ruled that it is legal to teach or advocate the overthrow of our 
Government because that also is just an "idea" and comes \inder the head of 
"Free Speech", (Information frcm Guardians of Our American Heritage, 

January I960, Vol, H, No. 63), Frank Wilkinson, cited for contempt of 
Congress, foimd guilty of contempt and sentenced to 12 months* iaqpriaon- 
ment has appealed the conviction and the appeal is presently pending before 
the Supreme Court of the United States, (Read Consnunist Target - Youth, 
report by J, Edgar Hoover, published ly the HCUA), If the Nine Justices 
follow their previous pattern they will hold him not guilty. When Earl 
Warren, the Chief Justice left Sacramento, he sealed all records from his 
office and ordered them to remain sealed for ten years after September, 1953, 
Such was the fear engendered by the man during his decade in the office as 
Governor of California, no one has dared countermand that order or to 
question its legality, (Human Events, Vol, XV, No. 1, January 6, 1958), Was 
there information as terrible and condemning to hide as that which the State 
Department of the United States has lent every effort to conceal from the 
public concerning Franklin D, Roosevelt's administration, and even Ti^jiman's? 
There are so maiy more subjects, but it would take a volume to list them 
all. However, be suspicious of every bill and study it carefully, and do 
NOT vote for party but for country , (If and when you have any time, read 
Skousen's THE NAKED COMMUNISTj Jordan's FRC5M MAJOR JORDAN'S DIARIESj 
McCarthy’s AMEEICA'S RETREAT FRCM VICTORI; Barron's INSIDE THE STATE 
DEPARTMENT; Gordon's NINE MES AGAINST AI-IERICA, as a starter.) 



Sincerely, 



cc Hon, Barry Goldwater 
Hon, Homer E. Capehart 
Hon, August E. Johansen 
Hon. E. W. Hie stand 

Chifef Justice, Earl Warren, copy of part re Supreme Court 

Hon. Russell Long 

Hon. Everett Dirksen 

Hr. Dan Smoot 

Hon, Strom Thurmond 







September 0, 1960 




Alt I«rW«tTT^H_,CW 



I have received your letter of Augxist 29, 
1960, with enclosure, and I want to take this opportunity 
to thank you for your kind remarks concerning this Bureau. 



Enclosed is some material on the subject 
of communism which may be of interest to you. 



MAILED \ 

SEP - 31960 

coMM-rar I 



Sincerely yours, 
7t £dgac Boover 



Enclosures (3) 

Communist Illusion and Democratic Reality 
March 1, 1960 LEB Intro and 17th Convention CP, USA 
Expose of Soviet Espionage 







NOTE^Bufile^bnt^^ derogatory Inforip^tibn regarding | 
flH|HpH||Hmm||^and we have had im (Previous correspondence wltb 
her^HermicIosur^onslsts of a ranging lett^^she sent to Vice Pres- 
ident Nixon. It consists of her opinions concern^ Connally 
Reservation; her opiqipp ^|S to why we should^ maintain the Loyalty Oath; 
and also her "documented'* xeasonlng for c^sWing the Supreme Court. 



She indicates that she is a member of the Jphn^irch Society. Th 
' y' "^ohn Birch Society was founded by Robert Welch in I<hdfah¥potlg7^^iana 

Note continued next page 

Gandir MAILROOmCD TELE^HTE UNIT CZI ^V\ ' 



Note continued next page 




In December, 1958. It is allegedly an anticommunist organization 
with branches over various parts of the country. Welch has been 
quite critical of President Eisenhower and his administration. 

SAC letter 60-5 calls this organization to the attention of the field 
and Instructs them to forward any information regarding the society's 
activities to the Bureau. We aiu now cuudutting an investigation 
jii-ti iis or g aniaatioi u 



- 2 - 




)^Su] ^remeG>iir | 
I, jLskedto Act 4 
In Kent Case 



As effort to brliif aboot the re-| 
Vten to the United SUtei of 
^^en t. convicted in « BrltUb court] 

' of violating the Britiih official 
accrete aet v^hlle a member of the 
Aoierlcan Embaaay staff In London, 
was begun In the Supreme Court 
reeterday by Kent’s mother. Mra. 
Ann H, rtfcen t of this city. 

The effort v/ia In the form of 
motiao for permission to Ale 
petition for a writ of mandMnui. 
Z)ott BI. Harlan of Detroit, attorney 
for Mrs. Kent, said the writ, if I 
granted, would call on President] 
Roosevelt to ascertain the cat 
for Kent's detention, and if be v 
wrongfully held,- to demand his 
lease. If the demand met with 
reasonable delay, Harlan said, the] 
President would be required to 
“all acta short of acts of war" 
effectuate the release. i 

Harlan said the petition qu^s- 
med the right of the State qe- 
int to waive Immunity ^or 
He contended that “the Cski- 
ition follows the flag.” and that 
It was under the protection of 
the Constitution while employed as 
a clerk in the American Embassy. 

In order to he released to the 
British, Harlan contended, Kent| 
would have had t<r waive immunity | 
4n his own behalf with the consent 
of the United States Government. 1 

Harlan also contended that 
Kent’s imprisonment in Britain, li 
the.light of the State Department’, 
recent puhllc announcement of the 
case, constituted a threat of double { 
jeopardy for the same asserted of- 

Mra. Kent said she was in fre-| 
quent direct communication with 
her son. She said she had written 
him about "eSocts to smear his 
character” in this country, and 
that he had replied that such ac-| 
tions demonstrated that United [ 
States authorities “fear the facts. 

Mrs. Kent previously asserted 
the SUte Department's state 
of the case left unanswered 
point on which the American peo- 
ple demand an investigation, i. e„ 
the existence or nonexistence of 
secret prewar agreements made by 
the President without the advice 
and consent of tl^e Senste.” She 
Stated her son was required to han- 
“secret agreements betweira 
noosevelt and Prime Hlnlsler 
ChurchUl.” I 

‘ ■"’le Supreme Court will miiet 
iber 2 to open 



I ^ ':^5^HKC0Ki)>'n 

87 SFP 19 >944 




Clipped at the Seat of 
Government. 
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p. ^urcmt of (SnSeatt^alton 

^cpmbnent oi justice 



1206 Law & j^lnzince Bldg., 
Pittsburgh, Pennsylvania, 



cp 
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November 18, 1932 



Director ■ 

ttaited States Bureau of Investigation 
Washington, D. C, 

Fte jnt933 

Dear Sir: 



yynFAit Of 'TI^M * 




7!l 

With further reference to my letter 'd’atet^Vet- 
ober 31, 1932 in which I aubraitted suggestions for con- 
sideration with a view to improvement of the work of the 
Bureau, please consider, if possible, the following sug- 
gestions along the same line. 



The writer recently read an ^pinion handed down 
by the United Statesiexwome Court on November 7. 1932 in 
the case 'entitled JACK^^EBaRDI end LOTJiS:!; SOLFE^EB/JIDI , 
Petitioners vs. the United States of America, in which it 
was held, in substance, that the Victim in that case was 
not guilty with JACK GEBaBDl of conspicary to violate the 
White Slave Traffic Act, and it appeared that the opinion 
somewhat differed from the opinion expressed in the case 
of the United States vs. Holte, 236 U. S. 140, although 
.associate Supreme Court Justice Stpne, in delivering the 
opinion in the Gebardi case, distinguished between the two 
cases. 







Although this Agent did not make a brief of the 
opinion it is his recollection that in the G3BAEDI case it 
was held that the Victim cannot be held guilty of conspira- 
cy to violate the White Slave Traffic Act wher^ she willing- 
ly accompanies the man from one state to another for immoral 
purposes, and it appeared to be the opinion of the Court 
that a female conspirator had to take an active and positive 
part in planning and causing the interstate transportation 
in order to be guilty of conspiracy to violate the act. The 
mere accompanying of a man from one state to another does not 
apparently constitute a violation of the law vualess the woman 
takes an active part in causing the transportation, such as 
planning the trip or furnishing or assisting in furnishing 
the means of transportation. 



In view of the above opinion it ia anspested that 
Section 9 of the t:anual of Instructions be amended and that 
another paragraph be added to Paragraph 3 appearing on Page 
5 of Section 9, to the effect that all possible evidence 
should be secured to corroborate the statements of the Sub- 
ject and Victim and where it appears that the woman is equal- 
ly guilty as the inan, all evidence should be secured showing 
that the woman was also the active and moving spirit in 
causing the interstate transportation for immoral purposes. 

At the bottom of Page 5, it is suggested that the 
case of JACK G3BARDI and L0UIS3 ROLFE GEBiilDI, Petitioners vs. 
the United States of America, be briefly cited. 

It is further suggested that following the first 
‘paragraph on Page 6 of Section 9 of the Llanual of Instruc- 
tions, that Sub-section S be added to the effect that all 
possible evidence should be secured to show whether the Vic- 
tim entered into a conspiracy with the man to violate the 
•Vliite Slave Traffic Act and also whether she furnished or as- 
sisted in furnishing the means of transportation and took an 
active part in the violation of the' act. 



Very truly yours, 








J\*HN EDGAR HOOVER 
^ DIRECTOR 

HHC;RQ 



> 

Puremi of ^ntt^stigafbn 

deportment of ^uotirc 
Washington, d> 
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lestion #9 0 

Special Agent. 



Januaiy 16, 1933. 



MEMORANDUM FOR THE DIRECTOR 



(a) Employee suggests that since a recent decision of the 
Supreme Cotirt in the case entitled JACK GEBARDI, et al. Vs. the 
United States has been handed donn, that there should be a change In 
the manual, incorporating the gist of the holding in this case under 
the heading, "iJhite Slave Traffic Act", in the Manual of Instructions. 

The committee has already passed favorably upon a slmllEir 
recommendation. 

(5) Employee suggests that the GEBARDI case be cited at 
the bottom of page 5 of the White Slave Traffic Act Section of the 
Manual of Instructions. 

The committee has recommended favorably with reference to 
a suggestion which would Include this information in the manual. 



3 

- . i 

1 
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(C) Employee suggests that the White Slave Traffic Act 
Section of the Mantial of Instructions be amended to provide that all 
possible evidence should be secured to show whether the victim 
entered into a conspiracy with the man to violate the White Slave 
Traffic Act, and also whether she furnished or assisted in furnishing 
means of transportation, or took an active part in violation of the 
act. 

Due to the fact that the Manual of Instructions is sxiggestive 
in its manner, the citation of the above case, together with the require- 
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CC-287 



Hederal Sur»au of Inofrtisatton 
Hnit»2> iiatra 9et*artmvnt of 9u»tir» 
Waaflington, B. €. 

June 28, 1943 



Mr. Tol»on 

Mr. E- A. Tamn 

Mr. Clegg 

Mr. Coffey 

Mr. GUvin 

Mr. Ladd 

Mr. Nfcbola 

Mr. Roaen 

Mr. Tracy 

Mr. CtrioD 



MEMORANDUM FOR MR. E. A. 




The attached sheet covers a call June(^, 1943 Ifrom 
Assistant Mpector H. H, Clegg to Assistant DireH^ior A. Rosen 
concerning the handling by the Department o^a manorandum from 
the Director relative to Federal Judge E. ¥^Webb, Western District 
of North Carolina, yiho is decidedly out of line in comparison with 
other judges in imposing sentences, and Ur. Cleg's recommendations, 
fir^ that such matters should be sent to t hw^dministratlve Office 
t hegC^preme Court rather than to the Department and, second, that if 
Department is advised, suggestions be made to them as to what action 
should take. 



Mr. Herbo 

Mr. Hendon 

Mr. McGuire 

Mr. Mujnford 
Mr Piper 
Mr Quinn 
Tele. Room M 
Mr. Neeee ^ 
Mias Beabm ^ 



Of 

the 

they 



V 



The maaorandum to which Ur. Clegg referred was sect to the 
Attomoy General on June 3» 1943, (66-8054-8-24) outlining Judge Webb's 
leniency, pointing out the result s~to" the Bureau' s operations, and con- 
cluded: "I thought I should bring the above situation to your attention 

for any action that you deem advisable." 

I believe the action taken in this case was the proper one. It is ^ 

certainly not the f\mction of the FBI as an investigative and law enforcer, ent j 

agency to bring such a situation directly to the attention of the Supreme 
Court. Such action would be a complete contradiction to our long established « 
policy of impartiality and divorcement from ju^cial or administrative 
decisions and recommendations. Furthermore, I do not believe it is the \ 

Director's responsibility to suggest or recommend to the Attorney General j 

yihat action he should take in such a situation. A matter such as this ! 

is purely one of policy for v^iich the responsibility is his, and the Bureau, 

I believe, would be more apt to be embarrassed by the improper execution 
of its suggestions with no opportunity for protest than to leave such matters 
in the hands of the Attorney General as they shoiild be. 








^ Mr. Clegg called and advised that U.S.A. Theron LaMarr- 

being considered as a possible successor to Judge ¥ebb mhen 
he dies, mis in receipt of a letter from Asst, A^Q Wendell Berge, 
Attached to the letter from Befge ua« a memorandum to Mr, Berge signed 
bg Mr, Boover, pointing out that in some hinds of case^ for example. 
Selective Service, Judge Webb imposes sentences that are all out of 
keeping with the seriousness of the offense. ^ vaas too light, mild 
mannered, eto, and assumes a grandfather! had sent 
it down with the request that Caudle stake any observations ond comment 
which appeared appropriate. 



Mr, Clegg ran into Caudle when lie, Caudle, was on his 
way over to see Judge Webb to show him the letter from Mr, Hoover, 

Mr. Clegg requested that he not do it inasmuch as it toas Judge 
Webb's business to give out sentences in Selective Service cases and 
it would make any Agent who had to appear before Judge Webb <n the 
future very unhappy as to what Judge Webb would probably say, 

Mr, Clegg advised he felt the memorandum should have been 
sent to the Administrative Office of the Supreme Court where it could 
have been summarized and given to the Judge, and at the next conference 
of Judges in that territory the presiding Judge could have a general 
discourse upon the imposition of sentences, and not mention the FBI 
complaint. 



Mr. Clegg suggested that probably we should not forego 
sending such matters to the Department but we should also include in 
the memorandum our suggestion for theirguidance as to what they should 
do with it. 












Jvine 11, 1934. 



;:e.:o:~.ai;du:: for thz DiRi :c roiV — ■” 

I have ^eviev/ed the attfeched^eciE-ions Ivinaed 
dov/n hy the,4^prewe Court, and v.'lth one exception 
have noted therein nothing of interest to the Divisioi 
The one exception is the decision handed dov.n in t.i.e i 
entitled .Margaret Sheaj^jTich against the United State: 
and Sam^ilner against 't'-ie United State.s. In these 
cases the United States demurred to the petition filec 
in aV„'ar Risk Insurance case on the ground that t’le 
Court v.as v<ithout jurisdiction to entertain the suit 
because the consent of the United States to be sued 
had been v/ithdraun by the Act of Mai-ch 20, 1933, 
Clause 3, 4^, Statute 9, coi.Lv.only csdled the Econo’.y 
Act. Tne Lov.'er Courts sustained t.ie demurrers, their 
jvidgrAents being affirmed by the Circuit Court of 
Appeals. The Supreme Court reversed the decision. 
Supervisor Lott, handling ‘>'ar Risk Insurance cases, 
'..'ill prepare a bulletin or form letter to all field 
offices as soon as Mr. Beardslee has sutedtted 
information relative to the probable pracliccl effect 
of this decision Ui)on pendinpg »‘ar Pdsk Insurance 




SUPREME COURT OF THE UNITED STATES. 



Nos. 855 and 861 .— Octobeb Term, 1933. 



Margaret Shea Lynch, Petitioner, 
855 V*. 

United States of America. 



Sam Wilner, Petitioner, 

861 vs. 

United States of America. 

[June 4, 1934.] 

Mr. Justice Brandets delivered the opinion of the Court. 

These eases, which are here on certiorari, present for decision 
the same question. In each, the plaintiff is the beneficiary under 
a policy for yearly renewable term insurance* issued during the 
"World War pursuant to the War Risk Insurance Act of October 6, 
1917, c. 105, Article IV, §§ 400-405. The actions were brought in 
April, 1933, in federal district courts to recover amounts alleged to 
be due. In each case it is alleged that the insured had, before 
September 1, 1919 and while the policy was in force, been totally and 
permanently disabled; that he was entitled to compensation sufiB- 
cient to pay the premiums on the policy until it matured by death ; 
that no compensation had ever been paid; that the claim for pay- 
ment was presented by the beneficiary after the death of the in- 
sured ; that payment was refused ; and that thereby the disagree- 
ment arose which the law makes a condition precedent to the right 
to bring suit. In No. 855, which comes here from the Fifth Cir- 
cuit, the insured died November 27, 1924. In No. 861, which 

^Section 404 provides: “That during the period of war and thereafter 

until converted the insurance shall be term insurance for successive terms of 
one year each. Not later than five years after the date of the termination of 
the war as declared by proclamation of the President of the United States, 
the term insurance shall be converted, without medical examination, into such 
form or forms of insurance as may be prescribed by regulations and as the 
insured may request. Regulations shall provide for the right to convert into 
ordinary life, twenty payment life, endowment maturing at age sixty-two, 
and into other usual forma of insurance. . . 



On Certiorari to the 
United Statea Circuit 
Court of Appeals for the 
Fifth Circuit. 

On Certiorari to the 
United States Circuit 
Court of Appeals for the 
Seventh Circuit. 



Lynch VB. United States. 



. comes here from the Seventh Circuit, the insured died May 15, 1929. 

In each case, the United States demxirred to the petition on the 
ground that the court was without jurisdiction to entertain the 
suit, because the consent of the United States to be sued had been 
withdrawn by the Act of March 20, 1933, c. 3, 48 Stat. 9, com- 
>jnonly called the Economy Act. 

The plaintiffs duly claimed that the Act deprived them of prop- 
erty without due process of law in violation of the Fifth Amend- 
ment. The district courts overruled the objection; sustained the 
demurrers and dismissed the complaints. Their judgments were 
sfiOrmed by the circuit courts of appeals. 67 P. (2d) 490 ; 68 P. 
(2d) 442. The only question requiring serious consideration re- 
lates to the construction and effect to be given to the clause of § 17 
of the Economy Act upon which the Government relies; for the 
character and incidents of War Risk Insurance and the applicable 
rules of constitutional law have been settled by decisions of this 
Court The clause in question is: 

. . all laws granting or pertaining to yearly renewable 
term insurance are hereby repealed . . . .” 

First. War Risk Insurance policies are contracts of the United 
States. As consideration (or the (Jovernment ’s obligation, the in- 
sured paid prescribed monthly premiums. White v. United States, 
270 U. S. 175, 180. True, these contracts, unlike others, were not 
entered into by the United States for a business purpose. The 
policies granted insurance against death or total disability with- 
out medical examination, at net premium rates based on the Ameri- 
can Experience Table of Mortality and three and one-half per 
cent interest, the United States bearing both the whole expense 
of administration and the excess mortality and disability cost re- 
sulting from the hazards of war. In order to effect a benevolent 
purpose heavy burdens were assumed by the Government.* But 
»The diibursement* to June 30, 1933, for term and automatic insurance (the 



Adniini$tr 



Lynch vs. United States. 3 

the policies, although not entered into for gain, are legal obliga- 
tions of the same dignity as other contracts of the United States 
and possess the same legal incidents. 

War Risk Insurance, while resembling in benevolent purpose 
pensions, compensation allowances, hospital and other privileges 
accorded to former members of the army and navy or their de- 
pendents, differs from them fundamentally in legal incidents. Pen- 
sions, compensation allowances and privileges are gratuities. They 
involve no agreement of parties ; and the grant of them creates no 
vested right. The bene6ts conferred by gratuities may be redis- 
tributed or withdrawn at any time in the discretion of Congress. 
United States v. Teller, 107 U. S. 64, 68 ; Frisbie v. United States, 
157 U. S. 160, 166; United States v. Cook, 257 U. S. 523, 527. On 
the other hand War Risk policies, being contracts, are property 
and create vested rights. The terms of these contracts are to be 
found in part in the policy, in part in the statutes under which 
they are issued and the regulations promulgated thereunder. 

In order to promote efficiency in administration and justice in 
the distribution of War Risk Insurance benefits, the Administra- 
tion was given power to prescribe the form of policies and to make 
regulations. The form prescribed provided that the policy should 
be subject to all amendments to the original Act, to all regulations 
then in force or thereafter adopted. Within certain limits of appli- 
cation this form was deemed authorized by the Act, United States 
V. White, 270 U. S. 175, 180, and, as held in that ease, one whose 
vested rights were not thereby disturbed could not complain of 
subsequent legislation affecting the terms of the policy. Such legis- 
lation has been frequent.* Moreover, from time to time, privileges 
$40,000,000,000 tor War Biak term inauranee; but over 75 per cent at the 
men who carried term insurance white in the service never paid a premium after 
the war. See Report of Bureau of War Bisk Insurance for 1920, pp. 5, 7, 41; 
Report of United States Veterans' Bureau for 1922, p. 456; for 1925, p. 268. 

’Extension of class of beneficiaries: Acts of June 25, 1918, c. 104, J 2, 





4 Lyiu\ T8. United States. 

granted were voluntarily enlarged and new onea were given 
by the Government* But no power to curtail the amount of 
the benefits which Congress contracted to pay was reserved to 
Congress; and none could be given by any regulation promulgated 
by the Administrator. Prior to the Economy Act, no attempt was 
made to lessen the obligation of the Government.* Then, Congress, 
by a clause of thirteen words included in a very long section deal- 
ing with gratuities, repealed “all laws granting or pertaining to 
yearly renewable term insurance”. The repeal, if valid, abro- 
gated outstanding contracts; and relieved the United States from 

1 liability on the contracts without making compensation to the 
oeneficiaries. 

Second. The Fifth Amendment commands that property be not 
taken without making just compensation. Valid contracts are 
property, whether the obligor be a private individual, a munici- 
pality, a State or the United States. Rights against the United 

«B«iiutstement of lapsed polieiea; Aug. 9, 1921, e. 57, $ 27, 42 Stat. 147, 
156; Mar. 4, 1923, e. 291, J 7, 42 8tat. 1521, 1525; July 2, 1926, c. 723, 
$$ 15, 17, 44 Stat. 790, 799, 800. 

Uability undertaken on certain policies which have lapsed through failure 
of payment of premianu, been cancelled by aurrender or eatoppel of later 
contract: e. g., Dec. 24, 1919, e. 16, J 12, 41 Stat. 371, 374; Aug. 9, 1921, 
e. 57, i 27, 42 Stet. 147, 156; July 3, 1930, c. 849, J 24, 46 Stat. 991, 1001. 

Incontestability In favor of insured: Aug. 9, 1921, c. 57, J 30, 42 Stat. 

147, 157; July 3, 1930, c. 849, $ 24, 46 SUt. 499, 1001. 

Adminiatration may waive time for premium payment, grant various toler- 
ances: Aug. 9, 1921, e. 57, 24, 28, 42 Stat. 147, 155, 157; Mar, 4, 1923, 

291, 4 8, 42 Stat. 1521, 1526. 

i*rocoeds exempted from taxation: June 25, 1918, e. 104, i 2, 40 Stat. 609. 

The War Risk Insurance Act provided for the conversion of yearly renew- 
able term inauranee Into level premium insurance at any time within five years 
from the date of the termination of the war; and The World’s War Veterans’ 
Act of June 7, 1924, e. 320, i 304, 43 Stat. 607, 625, provided that all yearly 
renewable term insurance should cease on July 2, 1926. But provision for ex- 
tending the period for conversion and for reinstatement were made by later 
atatutes and by regulations issued thereunder; June 2, 1926, c. 449, 44 Stat. 
686; May 29, 1928, c. 875, $ 14, 45 Stat. 964, 968; July 3, 1930, c. 849, i 22, 46 
Stat. 991, 1001; June 24, 1932, e. 276, 47 Stat. 334. See Reports of United 
States Veterans’ Bureau for 1926, pp. 54-56; for 1927, pp. 23-25; Reports of 
Administrator of Veterans’ Affairs for 1931, p. 32; for 1932, p. 42; for 1933, 

p. 28. 

•But compare Acts of June 25, 1918, c. 104, 4 2, 40 Stat. 609; Aug. 9, 1921, 

C. 57, MS, 42 Stat. 147, 152; March 4, 1923, c. 291, H, 42 Stat. 1521; 
March 4, 1925, c. 553, J 3, 43 SUt. 1302, 1303. 
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States arising out of a contract with it are protected by the Fifth 
Amendment. United States v. Central Paci^ R. Co., 118 U. S. 235, 
238; United States v. Northern Pacific Ry. Co., 256 U, S. 51, 64, 
67. When the United States enters into contract relations, its 
rights and duties therein are governed generally by the law appli- 
cable to contracts between private individuals.* That the contracts 
of war risk insurance were valid when made is not questioned. As 
Congress had the power to authorize the Bureau of War Risk In- 
surance to issue them, the due process clause prohibits the United 
States from annulling them, unless, indeed, the action taken falls 
within the federal police power or some other paramount power.'' 

The Solicitor General does not suggest either in brief or argu- 
ment, that there were supervening conditions which authorized 
Congress to abrogate these contracts in the exercise of the police 
or any other power. The title of the Act of March 20, 1933, repels 
any such suggestion. Although popularly known as the Economy 
Act, it is entitled an “Act to maintain the credit of the United 
States”. Punctilious fulfilment of contractual obligations is essen- 
tion to the maintenance of the credit of public as well as private 
debtors. No doubt there was in March, 1933, great need of economy. 
In the administration of all government business economy had 
become urgent because of lessened revenues and the heavy obliga- 
tions to be issued in the hope of relieving widespread distress. 
Congress was free to reduce gratuities deemed excessive. But Con- 
gress was without power to reduce expenditures by abrogating con- 
tractual obligations of the United States. To abrogate contracts, in 
the attempt to lessen government expenditure, would be not the 
practice of economy, but an act of repudiation. “The United 
States are as much bound by their contracts as are individuals. 
If they repudiate their obligations, it is as much repudiation, 
“Compare United States v. Bank of the Metropolis, 15 Pet. 377, 392; The 
Floyd Acceptances, 7 W.nll. 600, 675; Garrison t>. United States, 7 Wall. 688, 
690; Smoot’s Case, 15 Wall. 36, 47; Vcrniilye v. Adams Express Co., 21 Wall. 
138, 144; Cooke v. United States, 91 U. S. 389, 396; United States ti. Smith, 
94 U. S. 214, 217; Hollerbach r. United States, 233 U. S. 165, 171; Reading 
Steel Casting Co. V. United States, 268 U. S. 186, 188; United States v. Na- 
tional Exchange Bank, 270 U. S. 527, 534. 

iConipare Lottery Case, 188 U. S. 321; HipoHte Egg Co. v. United States, 
220 U. 8. 45, 58; Hoke r. United States, 227 U. S. 308, 323; Hamilton v. 
Kentucky Distilling A W.arehouse Co., 251 U. 8. 146; Calhoun v. M.assie, 253 
U. S. 170, 175. Compare Home Building & Loan Association v. Blaisdell, 
290 U. 8. 398, 430. 
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with all the wrong and reproach that term implies, as it wonld be 
if the repudiator had been a State or a municipality or a citizen. ’ ’ 
The Sinkinff Fund Cases, 99 U. S. 700, 719. 

Third. Contracts between individuals or corporations are im- 
paired within the meaning of the Constitution whenever the right to 
enforce them by legal process is taken away or materially lessened.* 
A different rule prevails in respect to contracts of sovereigns. 
Compare Prineipatiiy of Monaco r. Mississippi, decided May 21, 
1934. “The contracts between a Nation and an individual are 
only binding on the conscience of the sovereign and have no pre- 
nsions to compulsive force. They confer no right of action 
dependent of the sovereign will,’’* The rule that the United 
States may not be sued without its consent is all embracing. 

In establishing the system of War Bisk Insurance, Congress 
vested in its administrative agency broad power in making de- 
terminations of essential facts — power similar to that exercised 
in respect to pensions, compensation, allowances and other gratui- 
tous privileges provided for veterans and their dependents. But 
while the statutes granting gratuities contain no specific provision 
for suits against the United States,*" Congress, as if to emphasize 
the contractual obligation assumed by the United States when 
issuing War Risk policies, conferred upon beneficiaries substan- 
tially the same legal remedy which beneficiaries enjoy under 
policies issued by private corporations. The original Act provided 
in §405: 

‘ ‘ That in the event of disagreement as to a claim under the con- 
act of insurance between the bureau and any beneficiary or bene- 
aries thereunder, an action on the claim may be brought against 
lue United States in the district court of the United States in and 
for the district in which such beneficiaries or an3' one of them 
resides.’’** 

Although consent to sue was thus given when the policy 
issued, Congress retained power to withdraw the consent at any 

8See Worthen Co. v. Thomas, Ko. 856, decided May 28, 1934; and cases 
cited by Mr. Justice Sutherland in Home Building & liOan Association v. 
BlaUdell, 290 U. S, E98, — . 

“Hamilton, The Federalist, No. 81. 

‘“See Sixth, infra, p. 11. 

“The provision for suit was later modified. See World War Veterans’ Act 
1924, 1 19, as amended by Act of July 3, 1930, c. 849, 46 Stat. 991, 992, under 
which these suits were brought. 
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time. For consent to sue the United States is a privilege accorded ; 
not the grant of a property right protected by the Fifth Amend- 
ment. The consent may be withdrawn, although given after much 
deliberation and for a pecuniary consideration. DeGroot v. United 
States, 5 Wall, 419, 432. Compare Barrington v. State Bank, 13 
How. 12, 17 ; Beers v. Arkansas, 20 How. 527-529 ; Gordon v. United 
States, 7 Wall. 188, 195; Railroad Company v. Tennessee, 101 U. S. 
337 ; Railroad Commission v. Alabama, 101 U. S. 832 ; In re Ayers, 
123 U. S. 443, 505; Hans v. Louisiana, 134 U- S. 1, 17; Baltzer v. 
North Carolina, 161 U. S. 240; Baltzer Taaks v. North Caro- 
lina, 161 U. S. 246.** The sovereign’s immunity from suit exists 
whatever the character of the proceeding or the source of the 
right sought to be enforced. It applies alike to causes of action 
arising under acts of Congress, DeGroot v. United States, 5 Wall. 
419, 431; United States v. Babcock, 250 U. S. 328, 331; and to 
those arising from some violation of rights conferred upon the 
citizen by the Constitution, Schillinger v. United States, 155 U. S. 
163, 166, 168. The character of the cause of action — the fact that 
it is in contract as distinguished from tort — may be important in 
determining Cas under the Tucker Act) whether consent to sue 
was given. Otherwise, it is of no significance. For immunity from 
suit is an attribute of sovereignty which may not be bartered away. 

Mere withdrawal of consent to sue on policies for yearly renewable 
term insurance would not imply repudiation. When the United 
States creates rights in indiriduals against itself, it is under no 
obligation to provide a remedy through the courts. United States 
V. Babcock, 250 U. S. 328, 331. It may limit the individual to ad- 
ministrative remedies. Tutun v. United States, 270 U. S. 568, 576. 
And withdrawal of all remedy, administrative as well as legal, 
would not necessarily imply repudiation. So long as the contract- 
ual obligation is recognized. Congress may direct its fulfilment 
without the interposition of eitlier a court or an administrative 
tribunal. 

Fourth. The question requiring decision is, therefore, whether 
in repealing “all laws granting or pertaining to yearly renewable 
terra insurance’’ Congress aimed at the right or merely at the 
remedy. It seems clear that it intended to take away the right; 

‘-Compare also Imlioff-Bcrg Silk Dyeing Co. v. United States, 43 F. (2d) 
836, 841; Synthetics Patent Co. v. Sutherland, 22 F. (2d) 491, 494; Kogler 
e. Miller, 288 Fed. 806. 




Lynch va United States. 



and that Congress did not intend to preserve the right and merely 
withdraw consent to sue the United States.'* As Congress took 
away the contractual right it had no occasion to provide for with- 
drawal of the remedy. Moreover, it appears both from the lan- 
guage of the repealing clause and from the context of § 17 that 
Congress did not aim at the remedy. The clause makes no mention 
of consent to sue. The consent to sue had been given originally by 
§ 405 of the Act of 1917, which, like the later substituted sections, 
applied to all kinds of insurance, making no specific reference to 
arly renewable term policies. Obviously, Congress did not in- 
.c-nd to repeal generally the section providing for suits.’* For in 
March 1933, most of the policies then outstanding were “converted” 
policies, in no way affected by the Economy Act.’* 

That Congress sought to take away the right of beneficiaries of 
yearly renewable term policies and not to withdraw their privilege 
to sue the United States, appears, also, from an examination of the 
other provisions of § 17. The section reads : 

“All public laws granting medical or hospital treatment, domi- 
ciliary care, compensation and other allowances, pensions, dis- 
ability allowance, or retirement pay to veterans and the dependents 
of veterans of the Spanish-American War, including the Boxer 
Rebellion and the Philippine Insurrection, and the World War, 
or to former members of the military and naval service for injury 
or disease incurred or aggravated in the line of duty in the mili- 
tary or naval service (except so far as they relate to persons who 
served prior to the Spanish-American War and to the dependents 
•'f such persons, and the retirement of officers and enlisted men 
the Regular Army, Navy, Marine Corps, or Coast Guard) are 
nereby repealed, and all laws granting-hr pertaining to yearly re- 
newable term insurance are hereby repealed, but payments in 
accordance with such laws shall continue to the last day of the 
third calendar month following the month during which this Act 
is enacted.’”* 

KVeteran Begulatiati No. 8, promulgated March 31, 1933, pursuant to this 
Act provide*: “V. Except a* stated above [matter not here relevant] no pay- 
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That section deals principally with the many grants of gratuities 
to veterans and dependents of veterans. Congress apparently aa- 
sumed that there was no difference between the legal status of 
these gratuities and the outstanding contracts for yearly renew- 
able term insurance. It used in respect to both classes of benevo- 
lences the substantially same phrase. It repealed “all public 
laws” relating to the several categories of gratuities; and it re- 
pealed “all laws granting or petraining to” such insurance. ^No 
right to sue the United States on any of these gratuities had been 
granted in the several statutes conferring them ; and the right to 
the gratuity might be withdrawn at any time. The dominaht in- 
tention was obviously to abolish rights, not remedies. 

That Congress intended to take away the right under outstand- 
ing yearly renewable term policies, and was not concerned with 
the consent to sue the United States thereon, appears also from the 
saving clauses in § 17. These provide that “all allowed claims 



fits are to be paid “where a person is found entitled under this 
Act”; and that “nothing contained in this section shall interfere 



the above referred to laws and where a person la found entitled under this 
Act, authorize payment or allowance of benefits in accordance with the pro- 
visions of this Act commencing with first day of the fourth calendar mouth 
following the month during which this Act is enacted and notwithstanding 
the provisions of section 9 of this Act, no further claim in such cases shall be 
required. Provided, That nothing contained in this Section shall interfere with 
payments heretofore made or hereafter to be made under contracts of yearly 
renewable term insurance which have matured prior to the date of the enact- 
ment of this Act and under which payments have been commenced, or on any 
Judgment heretofore rendered in a court of competent Jurisdiction in any suit 
on a contract of yearly renewable term insurance, or which may hereafter be 
rendered in any such suit now pending: Provided further. That subject to 
such regulations as the President may prescribe, allowances may be granted 
for burial and funeral expenses and transportation of bodies (including 
preparation of the bodies) of deceased veterans of any war to the places of 
burial thereof in a sum not to exceed $107 in any one ease. 
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with payments to be made under contracts of yearly renewable 
term insurance under which payments have commenced, or on any 

n aTsn jurisdiction 

m any suit on a contract of yearly renewable term insurance, or 
which may hereafter be rendered in any such suit now pending ” 
That i^the rights under certain yearly renewable term policies are 
excepted from the general repealing clause." 

“ Jrfnn 'Jthoagh, in repealing all laws 

granting or pertaining to yearly renewable term insurance” 
Congress intended to take away the contractual right, it also in- 
'ended to take away the remedy; that since it had power to take 
^e^f i extent, 

riZ Z " the contractual 

ght The suggestion is at war with settled rules of construction 
necessarily void in its 
M T he allowed to 

inul^lonr^i* both that, stand- 

latuj! t ^ that the legis- 

lature inWed the unobjectionable provision to stand in case 

286, 288, 290. Here, both those essentials are absent. There is no 
separate proWsion in § 17 dealing with the remedy; and it does 
not appear that Congress wished to deny the remedy if the repeal 

laauranee and the war gratuities were enjoyed, in the 
administered by 

^.e same governmental agency. I„ respect of both. Congress had 
theretofore expressed its benevolent purpose perhaps more gener- 
ously than would have been warranted in 1933 by the financial 
condition of the Nation. When it became advisable to reduce 2 
Nation’s existing expenditures, the two classes of beneiecs 

Tried to tL T “ ^ he a^umed that Congress would have re- 

torted to the device of withdrawing the legal remedy from bene 
ficiari^ of outstanding yearly renewable Tm policfes i it Td 
Te'That T contractual rights. It is. at least, as prob 

^eJ ^Congress overlooked the fundamental difference in legal 
•’Compare Veteran Kegulation No. 8, March 31, 1933’ ^ 
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* K»inw anoear to have been based, in the 
Sixth. The judgments below provides: 

K 1-7 rVie Economy Act, but on 5 0 wnicn y 

» .he Sehei^e 

to War Risk Insurance. It concerns o>^ly 

their dependents— to pensions, compenM section ap- 

privileges all of which are gratniti^_ h^ 

pears to have been to remove he suggested 

that class of cases even ““*1® S 180- Silberschein v. Un%ted 

in Crouciit V. United States, 266 U. b. .. „ 255- 

question is presented excep Economy Act discussed 

.he ot .he eta» m ^ \Y',^eUo» i. 

alleged defect wM P'®* ® brought by the Solicitor General 

^ s :rSiT-tr ^ 

lower courts upon the remand. lp„islation by Congress 

Einhth. Mention should be made of legislation y 
Kince the commencement of these suits. 

'“'te.““ «t .6, c. im. S 20, .8 8«.. » 

■•Nolwithetending the let r«i''y 

Numbered 2, remiums were paid to the date 

newable term insurance on which provisions of law 

<^^aim was duly filed prior to 
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March 20, 1933, may be adjudicated by the Veterans’ Administra- 
tion on the proofs and evidence received by Veterans’ Administra- 
tion prior to March 20, 1933, and any person found entitled to the 
benefits claimed shall be paid such benefits in accordance with and 
in the amounts provided by such prior laws. ...” 

2. Section 35 of the Independent OfiBces Appropriation Act of 
1935, passed on March 27-28, 1934, over the President’s veto, pro- 
vides : 

“That notwithstanding the provisions of Section 17 of title I, 
of an Act entitled ‘ ‘ An Act to maintain the Credit of the United 
States Government” approved March 20, 1933 and Section 20 
of an Act entitled “An Act making appropriations for the Execu- 
tive offices, etc. . . approved June 16, 1933 ; any claim for renew- 
able term insurance under the provisions of laws repealed by Sec- 
tion 17, wherein claim was duly filed prior to March 20, 1933, and 
on which maturity of the insurance contract had been determined 
by the Veterans’ Administration prior to March 20, 1933, and 
where payments could not be made iDecause of the provisions of the 
Act of March 20, 1933, or under the provisions of the Act of June 
16, 1933, may be adjudicated by the Veterans’ Administration and 
any person found entitled to yearly renewable term insurance bene- 
fits claimed shall be paid such benefits in accordance with and in 
the amounts provided by such prior laws.”** 

The provision in the Act of June 16, 1933, which was enacted 
before the entry of judgments by the district courts, does not ap- 
pear to have been considered by the lower courts. The provision 
in the Act of March 27-28, 1934, was enacted after the filing in 
this Court of the petitions for certiorari but before the writs were 
granted. As neither of these Acts was referred to by the Solicitor 
General or by counsel for the petitioners, we assume that there is 
nothing in them, or in any action taken thereunder, which should 
affect the disposition of the cases now before us. Any such matter 
also will be open for consideration by the lower courts upon the 
remand. 

Reversed. 
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John C. Lewis, as Eeceiver, etc., 1 On Certiorari to the 
Petitioner, I United States Circuit 

v$. r Court of Appeals for the 

Fidelity & Deposit Co. of Maryland.] Fifth Circuit. 

[June 4, 1934.1 

Mr. Justice Brandeis delivered the opinion of the Court. 

Under statutes of Georgia, in force since 1879, a bank, state or 
national, may be appointed depositoiT- of state funds. To qualify 
it must give a bond for the faithful performance of its duty. A 
bond with surety creates a lien on all the bank’s assets, both those 
held at the time of the execution of the bond and those subsequently 
acquired.^ 

In July, 1928, the Governor of Georgia appointed The Hancock 
National Bank of Sparta, Georgia, a state depository for the term 
of four years. It gave a bond with the Fidelity and Deposit Com- 
pany of Maryland as surety in the sum of $10,000 for the faithful 
discharge of its duties. From time to time thereafter, until May 
23, 1932, the tax collector of Hancock County deposited in the bank 

'"The bond to be made by the State depositories may be a personal bond 
or may be made by a deposit with the State treasurer of United States bonds 
or Georgia State bonds, or either one or both of said methods.” Sec. 1256, 
Code of Georgia (1910), Section, 1252 prorides that the depository bond 
shall have "the same binding force and effect as the bond required by 
law to be given by State treasurers, and, in case of default shall be enforced in 
like manner.” Section 218 of the Code relating to the treasurer's bond pro- 
vides that "a lien is hereby created in favor of the State upon the property 
of the treasurer to the amount of said bond, and upon the property of the 
securities upon his said bond to the amount for which they may be severally 
liable, from the date of the esecution thereof.” The Supreme Court 
of Georgia held, in cases involving state banks, that under these statutes the 
State acquires a lien on all the assets of a depository bank, both those at the 
time of the execution of the bond and those subsequently acquired. See Seay 
V. Bank of Home, 60 Ga. 609; Colquitt, Governor v. Simpson, 72 Ga. 501; 
Simpson t'. Ledbetter, 79 Ga. 159. Compare State v. Brobston, Eeceiver, 94 
Ga. 95; Standard Accident Ins. Co. v. Luther Williams Bank & Trust Co., 
45 Ga. App. 831. 
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moneys collected on account of state taxes. On that day the Comp- 
troller of the Currency declared the bank insolvent and appointed 
a receiver for whom the petitioner, John C. Lewis, was later 
substituted. The amount of state funds then on deposit was 
$6,157.41. This sum, and the accrued interest, the company paid 
to the State and received an assignment of its rights arising out 
of the deposit. Then, the company brought in the federal court 
for the aliddie District of Georgia this suit in equity against the 
receiver to enforce a lieu for the amount upon all the assets in 
his hands, claiming priority according to fte date of the bond. 

The District Court, after denying a motion to dismiss, heard the 
cause substantially upon agreed facts. It ruled that the company 
was entitled to the rights of the State by subrogation and by trans- 
fer; held that neither the State nor the company was entitled to a 
lien or to preferential treatment ; and allowed the claim as one en- 
entitled merely to a pro rata dividend. The Circuit Court of Ap- 
peals for the Fifth Circuit reversed the judgment and remanded 
the cause for further proceedings, holding that the asserted lien was 
valid, subsisting in favor of the company, and entitled to the 
priority claimed. 67 F. (2d) 961. This Court granted certiorari. 

That court, following Pottorff v. El Paso-Htidspeth Boad Dis- 
trict 62 F (2d) 498, ruled, as matter of federal law, that national 
banks had under National Bank Act as enacted in 1864 power to 
pledge assets to secure public deposits. It ruled as matter of state 
law that the Hen is a contractual one arising, not propno vigors 
by reason of the statutes, but by contract of the bank as an in- 
cident of giving a personal bond; that these statutes apply to 
both state \nd national banks and the scope of the lien is the 
same in respect to both; declared, in describing its character, tnat 
from the date of the bond the lien attaches to all property real 
and personal then owned or thereafter acquired; that a grantee 
of real estate having constructive notice would take subject to the 
lien • that as to money, bonds, stocks, notes, drafts and other choses 
in action the lien of the State is inferior to the rights of third 
persons who receive the property hona fide in the ordinary course 
of business prior to insolvency or sequestration; and that the .leu 
is inferior even to the right of depositors to set-off against their 
own indebtedness that of the bank to them. 
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The court took judicial notice of the fact that throughout the 
fifty-three years since the enactment of the law both national and 
state banks had acted as state depositories; that the lien had been 
enforced against money and choses in action when captured by a 
receivership, but had never been asserted as to commercial assets 
transferred in due course of business; that the existence of the 
lien had presented no obstacle to the ordinary operations of the 
banking business or interfered in any way with the performance by 
naMona! banks of their federal functions; and that a bank’s ap- 
pointment as state depository is customarily advertised and ac- 
oep^d M^evuienee of soundness and credit. Compare In re Blalock, 

In Texas & Pacific Ry. Co. v. L. O. Pottorff, 291 U. S. 245 and 
Cify of Manon v. Ben Sneeden, 291 U. S. 262, decided after the 
entry of the judgment below, we held tha. a national bank had 
prior to the Act of June 25, 1930, no power to make any pledge 
to secure deposits except the federal deposits specifically provided 
for by Acts of Congress. It follows that, in 1928, no lien arose 
c appointed depository; and that the judgment 

of the Circuit Court of Appeals must be reversed unless the Act 
of June 25, 1930, e. 604, 46 Stat. 809, authorizes a national bank 
to give as security a general lien of the character prescribed by 
the Georgia statutes. 

That Act provides: 

nf ™ay, opon the deposit with it of public money 

political subdivision thereof, give security for 
the Mfe-keeping and prompt payment of the money so deposited 
of the same kind as is authorized by the law of the State in^which 
fn theTtete institutions 

Ftrst. The receiver contends that the Act of 1930 should be con- 
strued as authorizing merely a pledge of specific assets to secure 
public deposits; and that the giving of a general lien upon the 
bank s assets is still ,dtra vires. The language of the Act is broad 
enough to authorize giving a general lien on present and future 
assets, wherever banks organized under the law-s of the State have 
sueli power; and it should be given that construction For the 
mam purpose of the 1930 Act was to equalize the position of na- 
tional and state banks; and without such power national banks 
Mould not in Georgia be upon an equality with state banks in com- 
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>eting for deposits. The policy of equalization was adopted in 
he National Bank Act of 1864, and has ever since been applied, 
n the provision concerning tazation.’ In amendments to that Act 
ind in the Federal Keserve Act and amendments thereto the policy 
s expressed in provisions conferring power to establish branches ;• 
n those conferring power to act as fiduciary;* in those concerning 
nterest on deposits;* and in those concerning capitalization.* It 
ippears also to have been of some influence in securing the grant 
n 1913 of the power to loan on mortgage.* Compare Fidelity & 
'deposit Co. V. Kokrda, 66 P. (2d) 641, 642. 

Second. The receiver insists that, even if the Act of 1930 an- 
.lorizes the giving of a general lien, the lien here asserted must fail 
)ecause there are provisions in the Georgia law inconsistent with 
he National Bank Act and because obligations are imposed upon 
itate depositories with which no national bank may comply. 

1. Attention is called specifically to the terms of the statutory 
(ond which is conditioned “for the faithful performance of all such 
luties as shall be required” of the depository “by the General 
Assembly or the laws of this State.” The argument is that a na- 
ional bank is an instrumentality of the United States and cannot 
ubject itself by contract to the laws of a State. But a national 
)ank is subject to state law unless that law interferes with the 
sAets of June 3, 1864, c. 106, J 41, 13 Stat. 99, 111 ; Feb. 10, 1868, c. 7, 
5 Stal. 34; B. S. i 5219; Mar. 25, 1926, c. 88, 44 Stat. 223. See Van AUen v. 
tsocssors, 3 Wall. 573; Mercantile Bank v. New York, 121 TT. S. 138; First 
fational Bank v. Hartford, 273 TT. S. 548. 

"Acta of Feb. 26, 1927, c. 191, « 7, 44 Stat. 1224, 1228 ; Juae 16, 1933, 
89, $ 23, 48 Stat. 162, 189. See 36 Op. Atty. Gen. 116, 344. 

‘Acta of Dec. 23, 1913, c. 6, 38 Stat. 251, 262; Sept. 26, 1918, 

. 177, 4 2, 40 Stat. 967, 968; compare Jane 16, 1933, c. 89, ^ 24 (a,b), 48 
Stat. 162, 190. See First National Bank v. Fellows, 244 U. 8. 416; Bumes 
Tational Bank v. Dnnean, 265 TJ. 8. 17. 

•Acts Feb. 25, 1927, «. 191, f 16, 44 Stat. 1224, 1232 (to pay do greater 
nterest on time and savinga deposits than state baaks) ; aad note in par- 
icular June 16, 1933, e. 89, » 11 (b), 48 Stat. 162, 181 in which national 
lanks are forbidden to pay interest on demand deposits except on deposits 
f state, county, etc., where state law demands it. 

‘Act of Feb. 25, 1927, c. 191, } 4, 44 Stat. 1224, 1227. 

‘Acts of Dec. 23, 1913, c. 6, 4 24, 38 Stat. 251 273 (see 50 Cong. Bee. 
819; 51 Cong. Bee. 1189); Sept. 7, 1916, c. 461, 39 Stat. 752, 754 (64th 
Jong., 1st Sess., see Beport No. 481, p. 14) ; Feb. 25, 1927, c. 191, i 16, 
4 Stat. 1224, 1232. See First National Bank v. Anderson, 269 IT. S. 341, 
154; First National Bank i>. Hartford, 273 U. 8. 548, 558. 
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purposes of its creation, or destroys its efBciency, or is in conflict 
with some paramount federal law. National Bank v. Comn'.on- 
wealth, 9 Wall. 353, 362; McClellan v. Ckipman, 164 U. S. 347, 
356 ; First National Bank v. Missouri, 263 U. S. 640, 656. What 
obligations to the State the bank assumes may be defined by the 
law of that State. It is quite possible that the legislature might 
attempt to impose, under the conditions of the bond, a duty which 
the bank would be without authority to undertake; and to that 
extent the contract would be unenforceable. But it is not shown 
that the obligations as now defined by the courts of Georgia are 
contrary to anything in the National Bank Act. Moreover, the 
state court, which would be the controlling authority on the ques- 
tioHj might decide that the failure of part of the consideration to 
be given would not invalidate the appointment. 

2. It is urged that acceptance of the appointment as state de- 
pository is incompatible with the functions of a national bank, 
because under § 224 of the Georgia Code it has been held that the 
Governor may issue a fieri facias against the depository bank for 
the amount due to the State, whereas, Revised Statutes, § 5242, 
provides that “no attsehment, injunction or execution, shall be 
issued against such association or its property before final judg- 
ment in any suit, action or proceeding, in any state, county or 
municipal court.”* Assuming, without deciding, that there is 
such conflict, it is not material here. Section 224 of the Code pro- 
vides merely a method of enforcing the bond which has not been 
used here, and hence against which there is at present no occasion 
for complaint. 

3. It is contended that the lower court erred in its rulings on 
the Georgia law; that under the state statutes, properly con- 
strued, the lien attaches to all kinds of property from the date of 
the bond; that it applies to real estate and other tangible prop- 
erty, to money, bond.s, stocks, notes, drafts and other chosea in 
action then owned or thereafter acquired by the bank, and that it 
is not defeated even by a bova fide sale or other disposition of such 
property in the ordinary course of business; that, consequently, 
the general lien would present an insuperable obstacle to the bank’s 
serving the public in its ordinary business operations; that the 
bank could not sell the property it was authorized to acquire, for 
no one would take it subject to the lien; that the general lien 

‘Act of March 3, 1873, c. 269, ^ 2, 17 Stat. 603; E. S. $ 5242. 
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would prevent the pledge of specific bonds or other securities re- 
quired in order to secure the deposits of the United States and 
federal agencies pursuant to provisions of the National Bank Act 
as amended i* and that it would prevent the pledge of specific 
security required to authorize the issue of circulating notes.'® The 
lower court took judicial notice of the fact that for more than half 
a century the general lien described has been in force, and has 
not interfered with the performance by banks of their duties 
to the public; and that national banks while serving as deposi- 
tories have not, so far as appears, ever been confronted with a 
conflict between their duties to the State and to the United 
States. The reasons given by that court for its conclusions as to 
the operation and effect of the lien under the law of Georgia are 
set forth fully and persuasively in the opinion of the Circuit 
Court of Appeals. We cannot say that it erred in the conclusions 
reached either as to the state law, or as to the facts. Compare 
Ctty of Marion v. Sneeden, 291 U. S. 262, 270-271. 

4. The receiver contends that the lien, if limited in its opera- 
tion upon commercial assets to such moneys, stocks, bonds, notes, 
drafts and other choses in action as are captured by a receivership 
is not a true security at all; that if so limited the alleged lien 
would, in the event of insolvency, be legaUy a preference; that to 
give it effect would conflict with the policy expressed in § 50 of 
the National Bank Act" which forbids preferences made in view 
of insolvency; and that Congress cannot be assumed to have sanc- 
tioned a transaction which though in form a security is in essence 
a preference. 

Sections 50 and 52 do not prohibit liens given prior to in- 
solvency and not in contemplation thereof, whether they arise from 
express agreements, or are implied from the nature of the dealings 
between parties, or arise by operation of law. Scott v. Armstrong 
146 U. S. 499, 510; Earle v. Pennsylvania, 178 U. S. 449 454 ’ 
The lien here asserted arises out of an agreement executed at a time 
when there was no question of insolvency ; nor is it restricted in its 
operation to the event of insolvency. It may be exercised by execu- 
tion or otherwise whenever the bank refuses to pay. It resembles 
the hen which is enforced when seizure is made by the creditor 
•Act of June 3, 1864, e. 106, « 45, 13 Stat. 99, 113. ^ 

'"Act of March 14, 1900, c. 41, } 12, 31 Stat. 45, 49 

"Act of June 3, 1864, c. 106, « 50, 13 Stat. 99, 114; R S J 5236 
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within four months of bankruptcy, of property claimed under 
an after-acquired property clause of a mortgage; Thompson v. 
Fairbanks, 196 U. S. 516; Humphrey \. Tatmun, 198 U. S. 91.'* 
It resembles also those cases where, under the common law of dis- 
tress or under a statutory lien, described by the courts as “in- 
choate” or “dormant”, a landlord, within four months of bank- 
ruptcy, seizing or levying upon whatever property was on the ten- 
ant’s premises, was held to have a valid lien. Henderson v. Mayer, 
225 U. S. 631 ; Richmond v. Bird, 249 U. S. 174. Compare Minnich 
V. Gardner, No. 669, decided April 2, 1934. The case at bar is 
unlike Davis v. Elmira Savings Bank, 161 U. S. 275, relied upon 
by the receiver, where a New York statute dealing with the ad- 
ministration of insolvent banks provided that in the event of in- 
solvency the deposits of a savings bank would be entitled to a 
preference. 

5. The receiver contends that, under a proper interpretation of 
the state depository statute, no lien whatever is intended or arises 
when a national bank gives a bond to secure state deposits, because 
the bond required of a national bank is more onerous than that 
required of a state bank. 

The bond of the national bank must be double the amount of 
the deposit ; of the state bank only equal to it. The lien is secur- 
ity for the bond, not the deposit; thus in the case of a national 
bank, if the provision were applicable, the lien would be twice the 
amount of the deposit. As the court below noted, the double bond 
may have been thought necessary because the State has not the 
power to examine national banks. But whatever the occasion for 
the difference, it does n it appear to conflict with or cloud the clear 
Statement of the statute attaching the lien to depository bonds as 
such and without qualifications. The ultimate decision of this 
question is for the Supreme Court of Georgia but until it decides 
otherwise we see no reason for not accepting the holding of the 
court below as correct. 

Third. The receiver contends that even if national banks are 
authorized under the 1930 Act to give a general lien upon their 
assets of the character described by the Circuit Court of Appeals, 
the judgment should be reversed because the bond antedated the 

isConiparc In re Ball, 123 Fed. 164; In re Rogers, 132 Fed. 560; Wood v. 
United States Fidelity, etc. Co., 143 Fed. 424; In re Glover Specialities Co., 
18 F. (2d) 314; In re Eiggi Bros. Co., 42 F. (2d) 174. 
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Act. It appears that the balance on hand June 25, 1930, was with- 
drawn soon thereafter; that between June 25, 1930 and the ap- 
pointment of the receiver, May 23, 1932, deposits were regularly 
made aggregating a large sum ; that from time to time checks were 
dra^^m against these deposits; and that all of the balance in bank 
when the receiver was appointed represented deposits made after 
the passage of the Act.” The appointment of the bank as de- 
pository in 1928 and the bond were to cover a period of four years. 
Though the lien was in form security for the bond, the extent of 
liability was to be measured by the unpaid balance. Thus, the 
transaction was not completed in 1928; it was contemplated that 
there would be continuous dealings between the parties for four 
years. In fact, the relation continued until the appointment of 
the receiver. Throughout the whole period the parties intended 
that the lien should be operative and supposed that it was. The 
appointment was within the power of the State to confer and of 
the bank to accept, but by reason of the paramount federal law 
one of the anticipated incidents of the relation, the lien, could not 
arise. When that obstacle was removed by the Act of June 25, 
1930, the original agreement could as to the future be given the 
effect intended by the parties-, and the lien became operative as 
to deposits thereafter made and is entitled to priority from the date 
of the Act. A statute is not retroactive merely because it draws 
upon antecedent facts for its operation. Compare Cox v. Hart, 260 
U. S. 427, 435 ; Ewell v. Daggs, 108 U. S. 143 ; Petterson v. Berry, 
125 Fed. 902 ; Hartford Fire Insurance Co. v, Chicago, M. & St. P. 
Jty. Co., 62 Fed. 904, 910; Rosenplanter v. Provident Savings etc. 
Soc., 96 Fed. 721. It was not necessary to go through the form of 
executing a new bond. Compare Jones v. Guaranty and Indemnity 
Co., 101 U. S. 622, 627. We have no occasion to consider whether the 
Act of June 25, 1930, would have validated the lien also in respect 
to deposits made before that date. Compare Gross v. United States 
Mortgage Co., 108 U. S. 477, 488 ; West Side Belt B. B. v. Pitts- 
burg Construction Co., 219 U. S. 92 ; Charlotte Harbor <£* North- 
ern By V. Welles, 260 U. S. 8. 

Affirmed. 



i>The facts concerning the dates of the deposits and the amounts -were snp- 
plied b; counsel for the Comptroller of the Currencj who joined with counsel 
for petitioners in briefs and argument. 
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[June 4, 1934.] 

Mr. Chief Jastice Hughes delivered the opinion of the Court. 

The Interstate Commerce Commission, by its report and order 
of October 4, 1933, authorized the Kansas City Southern Railway 
Company, a corporation organized under the laws of Missouri, to 
acquire control by lease of the railroad and properties of the Tex- 
arkana & Fort Smith Railway Company, incorporated under the 
laws of Texas. 193 I. C. C. 521. In this suit, the State of Texas, 
and officers and municipalities of that State, assailed the order 
a.s transcending the authority granted to the Commission by the 
Congress. The order was sustained by the District Court (6 F. 
Supp. 63), three judges sitting as required by statute, and from 
its decree this appeal is taken. 

The single point in controversy is with respect to the authority 
of the Commission to approve the acquisition of control by a lease 
which permits the lessee to abandon, or to remove from the State, 
the general offices, shops, etc., of the lessor. The provision of 
Section 5 of the lease, which has that effect, is set forth in the 
margin.' The provision is attacked as being in violation of the 

!“But the Southern Company (applicant) does not assume the performance 
of any corporate obligations on the part of tlie Texarkana Company inde- 
pendent of its obligations as a common carrier. The Southern Company does 
not assume any obligation to maintain, during the term of this lease, any 
general oflices, m.achine shops or roundhouses for or belonging to the Texar- 
kana Company at any particular place or places, regardless of present or 
previous locations thereof; but shall have the right to change any existing 
location of general offices, machine shops, roundhouses and terminal facilities, 



// 
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laws of Texas, which confine to Texas corporations the right to 
“own or maintain any railways” within the State, which require 
every railroad company chartered by the State to “keep and main- 
tain permanently its general offices within this State at the place 
named in its charter”, and at that place also to maintain the 
offices of its principal officers, and which prohibit any railroad 
company from changing “the location of its general offices, ma- 
chine shops, or roundhouses, save with the consent and approval 
of the Railroad Commission” of the State* 



belonging to the Texarkana Company, and to relocate the same, and, from 
ime to time, to change the same, during the full term of this lease, and shall 
iave the right to make all each locations, changes and alterations as in the 
judgment of the Southern Company will enable it to operate the demised 
premiaes in the pnblie intereet and with the greatest economy and efficiency; 
nnd the Southern Company shall not bo obligated or bound to perform any 
coutraetual, atatntory or other obligationa with reference to such mattera 
which may now or hereafter rest upon the Texarkana Company; and any 
and all such changes may be made, from time to time, by the Southern Com- 
pany as may be approved by the judgment of its officers or Board of 
Directors ’ 

sTheae proviaioua of the Revised Civil Statntea of Texas, 1925, are aa 

Art. 6260. “No corporation, except one chartered under the lawa of Texaa, 
ehall be authorized or permitted to construct, build, operate, acquire, own or 
maintain any railways within State". 

Art. 6275. “Every railroad company chartered by this State, or owning 
or operating any line of railway within this State, shall keep and maintain 
permanently its general offices within this State at the place named in its 
charter for the location of its general offices. If no certain place is named 
n its charter where ita general offices shall be located and maintuned, then 
mid railroad company shall keep and maintain its general offices at such place 
within this State where it contracts or agrees to locate its general office for a 



Art. 6278. “Railroad companies shall keep and maintain at the place 



within this State where ita general offices are located the office of its presi- 
dent, or vice-president, secretary, treasurer, local treasurer, auditor, general 
freight agent, traffic manager, general manager, general superintendent, gen- 
eral passenger and ticket agent, chief engineer, superintendent of motive power 
and machinery, master mechanic, master of transportation, fuel agent, general 
elaim agent; and each one of ite general offices shall be so kept and main- 
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The Interstate Commerce Commission was divided in opinion. 
Upon a prior hearing, tlie Commission approved the lease upon the 
condition that the paragraph in controversy should be eliminated. 
Report and order of December 27, 1932 ; 189 I. C. C. 253. Follow- 
ing the enactment of the Emergency Railroad Transportation Act, 
1933 (Act of June 16, 1933, c. 91), the proceeding was reopened 
and, after hearing, the Commission modified its order by striking 
out the above-mentioned condition, thus approving and authoriz- 
ing the lease with its provision, in Section 5, as to offices and shops. 

The findings of fact set forth in the Commission ’s report are not 
contested. The lines which constitute what is called the Kansas 
City Southern Railway system (embracing the portions covered by 
the- proposed lease) extend from Kansas City, Missouri, to Port 
Arthur, Texas (over 800 miles). The line of the Kansas City 
Southern Railway Company, the applicant, extends from Kansas 
City, Missouri, to Mens, Arkansas. The line of the Texarkana & 
Port Smith Railway Company is in two segments. The northern 
segment extends from Mena in a southerly direction, crosses the 
Arkansas-Texas State line, and runs through Texarkana and thence 
southeasterly into Arkansas and to the Arkansas-Louisiana State 
line. The portions of this segment in Arkansas are operated by 
the applicant under a lease previously authorized by the Inter- 
state Commerce Commission. 105 I. C. C. 523. The portion of 
the northern segment which lies in the State of Texas, is approxi- 
mately 31 miles in length. The southern segpnent of the Texarkana 
& Fort Smith Railway extends from the Louisiana-Texas State 
line at the Sabine River to Port Arthur, Texas, and is approxi- 
mately 50 miles in length. Thus, the total main line mileage of 
the Texarkana & Fort Smith Railway in Texaa is 81 miles; there 
are about 18 miles of branch lines. The portion of the railroad 
system lying between the Arkansas-Lonisiana State line and the 
Louisiana-Texas State line, approximately 228 miles, is owned by 
the Kansas City, Shreveport & Gulf Railroad Company, a sub- 
sidiary of the applicant. 

place and keep and maintain their offices at the place where said general 
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The Commission, on the first hearing, found that the consumma- 
tion of the pJan presented by the applicant would result in an an- 
nual saving, under normal conditions, of about $81,000. This find- 
ing was repeated in the final report. The estimated saving would 
result from the unification of operations, the discontinuance of 
general offices of the Texarkana & Port Smith Railway Company 
at Texarkana, and the removal to Shreveport and Kansas City of 
many of the activities at Texarkana which caused duplication of 
work. Thus, under the proposed plan, the auditor’s and treas- 
urer’s departments of the Texarkana & Port Smith Railway Com- 
pany would be transferred to the applicant’s headquarters at 
Kansas City, with an estimated annual saving of over $57,000. 
The offices of the general freight agent, general passenger agent, 
superintendent, and division engineer, and of the master mechanic 
at Port Arthur, would be removed to Shreveport and consolidated 
with similar offices of the applicant, at an estimated annual saving 
of over $21,000. There would also be a decrease in expenses for 
various services in connection with the building at Texarkana. 
Shreveport, said the Commission, is considered to be more cen- 
trally located from an operating standpoint than Texarkana, and 
there are at that point the applicant’s main terminal for the 
southern territory, shops for heavy repairs, more industry, greater 
population, and more railroad connections. 

The Commission found that for the four years, 1928-1931, the 
Texarkana & Port Smith Railway Company handled an average of 
993,622 tons of intrastate traffic and 3,405,944 tons of interstate 
traffic. Of the average total of 4,399,566 tons, the applicant par- 
ticipated in the handling of 3,192,554 tons. The net income of the 
Texarkana & Port Smith Railway Company amounted to $441,922 
in 1926, $204,052 in 1927, $437,270 in 1928, $598,172 in 1929, and 
$95,655 in 1930. In 1931 there appears to have been no net in- 
come. The Commission concluded that “in view of the volume 
of interstate traffic handled by the T. & P. S. and the net income 
earned by that carrier, it is clear that the expenditure of approxi- 
mately $81,000 a year, which will be unnecessary under the plan 
that the applicant proposes to put into effect under the lease, con- 
stitutes an undue burden upon interstate commerce.” 

The Commission further found “that the lease by the Kansas 
City Southern Railway Company of the railroad and properties 
of the Texarkana & Fort Smith Railway Company, located in 
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Texas and elsewhere not now under lease, in accordance with the 
proposed lease, will be in harmony with and in furtherance of the 
plan for the consolidation of railroad properties heretofore estab- 
lished by us and will promote the public interest.” 

The State of Texas raises no question as to the constitutional 
power of the Congress to confer authority upon the Commission 
to approve the proposed lease with the stipulations under con- 
sideration. The question is simply as to the scope of the authority 
which has been conferred, — ^the construction of the applicable stat- 
utory provisions. These are found in Section 5 of the Interstate 
Commerce Act as amended by the Emergency Railroad Trans- 
portation Act, 1933 (Title II, secs. 201, 202). Paragraphs (4) (a) 
airid (4) (b) of that section make it lawful, with the approval and 
authorization of the Commission, for two or more carriers to con- 
solidate or merge their properties; “or for any carrier . . . 

to purchase, lease, or contract to operate the properties, or any part 
thereof, of another”, or to acquire control of another through pur- 
chase of its stock. On application to the Commission for such ap- 
proval, appropriate notice of public hearing must be given to the 
Governor of each State in which any part of the properties of the 
carriers involved is situated, as well as to the carriers themselves. 
If after hearing, “the Commission finds that, subject to such terms 
and conditions and such modifications as it shall find to be just 
and reasonable, the proposed consolidation, merger, purchase, lease, 
operating contract, or acquisition of control will be in harmony 
with and in furtherance of the plan for the consolidation of rail- 
way properties established pursuant to paragraph (3), and will 
promote the public interest”, the Commission may give its ap- 
proval and authorization accordingly.* 

These broadening provisions of the Emergency Railroad Trans- 
portation Act, 1933, confirm and carry forward the purpose which 

3The full text of paragraphs (4) (a) and (4) (b) is as follows: 

“(4) (a). It shall be lawful, mth the approval and authoriiatiou of the 
Commission, as provided in subdirision (b), for two or more carriers to con- 
solidate or merge their properties, or any part thereof, into one corporation 
for the ovmership, mn-nagement, and operation of the properties theretofore 
in separate ownership ; or for any carrier, or two or more carriers jointly, to 
pureh.ose, lease, or contract to operate the properties, or any part thereof, 
of another; or for any carrier, or two or more carriers jointly, to acquire 
control of another through purchase of its slock; or for a corporation which 
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led to the enactment of Transportation Act, 1920, (Title IV, 41 
Stat. 474, et seq.). We found that Transportation Act, 1920, in- 
troduced into the federal legislation a new railroad policy, seeking 
to insure an adequate transportation service. To attain that end, 
new rights, new obligations, new machinery, were created. Rail- 
road Commission of Wisconsin v. Chicago, Burlington & Quincg 
B. R. Co., 257 U. S. 563, 585; New England Divisions case, 261 
U. S. 184, 189, 190; Dayion-Goose Creek Bailway Co. v. United 
States, 263 U. S. 456, 478. It is a primary aim of that policy to 
ecnre the avoidance of waste. That avoidance, as well as the 
maintenance of service, is viewed as a direct concern of the public. 
Davis V. Farmers Co-operative Co., 262 U. S. 312, 317 ; Texas & 
Pacific Railway Co. v. Gulf, Colorado Santa Fe Railway Co., 
270 U. S. 266, 277. The authority given to the Commission to 
authorize consolidations, purchases, leases, operating contracts, and 
acquisition of control, was given in aid of that policy. New York 
Central Securities Corporation v. United States, 287 U, S. 12, 24, 
25. The criterion to be applied by the Commission in the eiercise 
of its authority to approve such transactions — a criterion reafiBrmed 
by the amendments of Emergency Railroad Transportation Act, 
1933 — is that of the controlling public interest. And that term 

is aot a carrier to acquire eoatrot of two or more eanicrc through owaership 
of their ctock; or for a eorporation which ia not a carrier and which has 
control of one or more earriera to acquire control of another carrier through 
owneraiiip of ita atock. 

‘‘(h). Whenerer a conaolidation, merger, purchase, leaae, operating con- 
tract, or aeqiiiutlos Of coatro! is proposed under subdivisioa (a), the carrier 
or carriers or corporation seeking authority therefor shall present an applica- 
tion to the Commission, and thereupon the Commission shall notify the 
Governor of eaeh State in which any part of the propertiea of the carriers 
involved in the proposed tramsaetton is situated, and also such carriers and 
the applicant or applicants, of the time and place for a public hearing. If 
after such bearing the Commission finds that, subject to such terms and con- 
ditions and such modifications as it shall find to be just and reasonable, the 
proposed consolidation, merger, purchase, lease, operating contract, or ac- 
quisition of control will be in harmony with and in furtherance of the plan 
for the consolidation of railway properties established pursuant to paragraph 
(3), and srill promote the public interest, it may eater an order approving 
and authorizing such conaolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control, upon the terms and conditions and with the 
modifications so found to be just and reasonable". 
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as used in the statute is not a mere general reference to public 
welfare, but, as shown by the context and purpose of the Act, ‘ ‘ has 
direct relation to adequacy of transportation service, to its essen- 
tial conditions of economy and efficiency, and to appropriate pro- 
vision and best use of transportation facilities”. New York Cen- 
tral Securities Corporation v. United States, supra. 

It is in the light of this criterion that we must consider the 
scope of the Commission’s authority in relation to provisions which 
are intended to relieve interstate carriers from burdensome outlays. 
The fact that burdensome expenditures may be required by state 
regulations is not a barrier to their removal by dominant federal 
authority in the protection of interstate commerce. As we said in 
Colorado v. United States, 271 U. S. 153, 163 : "Prejudiee to inter- 
state commerce may be effected in many ways. One way is by 
excessive expenditures from the common fund in the local interest, 
thereby lessening the ability of the carrier properly to serve inter- 
state commerce”. Even explicit charter provisions must yield 
to the paramount regulatory power of the Congress. New York v. 
United States, 257 U. S. 591, 601. Obligations assumed by the cor- 
poration under its charter of providing intra-state service are sub- 
ordinate to the performance by it of its federal duty, also assumed, 
‘‘efficiently to render transportation services in interstate com- 
merce”. Colorado V. United States, supra, p. 165. Ses Trartsii Com- 
mission V. United States, 284 U. S. 360, 367, 368; Transit Commis- 
sion V. United States, 289 U. S. 121, 127; Florida v. United States, 
decided April 2, 1934. In the present case, the findings of the 
Commission, setting forth undisputed facts, leave no doubt that 
the provision of the lease permitting the abandonment, or removal 
from the State, of general offices and shops of the lessor has direct 
relation to economy and efficiency in interstate operations and to 
the achievement of the purpose which the Congress had in view in 
its grant of authority. 

Counsel for the United States and for the Interstate Commerce 
Commission emphasize the limitations of the challenged provision. 
They point out that, in addition to the customary ‘‘general offices” 
of railroads, Section 3, of Article X, of the Constitution of Texas 
provides that railroad corporations must ‘‘maintain a public office 
or place in this State for the transaction of its business, where 
transfers of stock sliall be made, and where shall be kept for in- 
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spection by the stockholders of such corporations, books,” in which 
shall be recorded the amount of capital stock subscribed, the names 
of stockholders, etc., and transfers, the amount of its assets and 
liabilities, and the names and places of residence of its officers. 
See, also, Art. 4115, Texas Revised Statutes, 1879; Laws of Texas, 
1885, e. 68; Arts. 1358, 6281, Revised Civil Statutes of Texas, 1925. 
Counsel for the United States and for the Interstate Commerce 
Commission nrp;e that the “Office-Shops Act”, here involved, was 
acted independently of the above statutes. Laws of Texas, 1889, 
106 : Art. 6275, Revised Civil Statutes of Texas, 1925. Accord- 
ingly, they insist that the order of the Commission and the lease 
in question apply to the “general offices”, .shops, etc., and not to 
the “public office” of the domestic corporation. Counsel for the 
applicant, the Kansas City Southern Railway Company, submits 
that the lease by necessary implication requires the Texarkana & 
Fort Smith Railway Company to maintain its principal office in 
Texas as the Texas statute requires. See as to service of process. 
Art. 2029, Revised Civil Statutes of Texas, 1925. In view of the 
disclaimer on behalf of the United States and the Interstate Com- 
merce Commission, and the interpretation placed upon the pro- 
vision in the lease, we assume that the question before us merely 
relates to the abandonment or removal of “general offices”, shops, 
etc., as distinguished from the “public office” required by the 
Texas statutes, that is, to those transportation facilities the con- 
'nued maintenance of which, in the circumstances described by 
e findings of the Commission, would entail unnecessary and bur- 
densome expenditures in operation. As thus construed, we find no 
ground for concluding that the approval of the provision in the 
lease was beyond the Commission’s authority. There is no inter- 
ference with the supervision of the State over the lessor in matters 
essentially of state concern, as distinguished from the operations 
which in their effect upon interstate commerce are of national 
concern. 

The State invokes Section 11 of Title I of the Emergency Rail- 
road Transportation Act, 1933, which provides that “Nothing in 
this title shall be construed to relieve any carrier from any con- 
tractual obligation which it may have assumed, prior to the enact- 
ment of this Act, with regard to the location or maintenance of 



offices, shops, or roundhouses at any point”. But that section 
refers explicitly to what is contained in Title I of the Act, with 
respect to “emergency powers”, dealing with the authority of the 
Federal Coordinator of Transportation and kindred matters, and 
does not by its terms apply to the provisions of Title II of the 
Act, i.-! which are found the amendments of Section 5 of the Inter- 
state Commerce Act with respect to the approval and authoriza- 
tion by the Interstate Commerce Commission of consolidations, 
purchases and leases. And Section 11 of Title I relates to “con- 
tractual obligations” assumed by the carrier and does not aptly 
refer to obligations imposed by statute.* The insertion of the pro- 
vision in Title I, with its restricted application, and the omission 
of d similar provision from Title II, indicate an intentional dis- 
tinction. 

Title II of the Emergency Railroad Transportation Act, 1933, 
in amending Section 5 of the Interstate Commerce Act, carries its 
own provision as to immunity from state requirements which 
would stand in the way of the execution of the policy of the Con- 
gress through the Commission’s orders. Subdivision (15) of Sec- 
tion 5 as amended, reads:* 

“The carriers and any corporation affected by any order under 
the foregoing provisions of this section shall be, and they are 
hereby, relieved from the operation of the antitrust laws as desig- 
nated in section 1 of the Act entitled ‘An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other 
purposes', approved October 15, 1914, and of all other restraints 
or prohibitions by or imposed under authority of law. State or 
Federal, insofar as may be necessary to enable them to 'do any- 
thing authorized or required by such order”. 

The view that, by reference to the context, this immunity should 
be regarded as limited to those “restraints or prohibitions by or 
imposed under authority of law” which fall within the general 
description of “anti-trust” legislation, is too narrow. The rule 
of “ejusdem generis” is applied as an aid in ascertaining the in- 
tention of the legislature, not to subvert it when ascertained. 
Mid-Northern OH Company v. Montana, 268 U. S. 45, 49. The 
scope of the immunity must be measured by the purpose which 
<Sce Cong. Roc., 73d Cong., 1st boss., VoI. 77, Pt. 5, p. 4439. 

“Compare subdivision (8) of Section 5 of the Interstate Commeree Act as 
amended by Transportation Act, 1920. 
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Congress bad in view and had constitutional power to accomplish. 
As that purpose involved the promotion of economy and efficiency 
in interstate transportation by the removal of the burdens of ex- 
cessive expenditure, the removal of such burdens when imposed 
by state requirements was an essential part of the plan. The State 
urges that in the course of the passage of Transportation Act, 
1920, a provision for federal incorporation of railroads was struck 
out. But while railroad corporations were left under state 
charters, they were still instrumentalities of interstate commerce, 
'ud, as such, were subjected to the paramount federal obligation 

render the efficient and economical service required in the main- 
tenance of an adequate system of interstate transportation. 
Colorado v. United States, supra. 

The decision in International £ Great Northern Railway Co. v. 
Anderson County, 246 U. S. 424, is not opposed. Apart from the 
fact that in that case the state court had foimd, upon the verdict 
of a jury, that the maintenance of the offices and shops at the place 
at which the predecessor of the plaintiff in error had contracted 
to maintain them, did not impose a burden upon interstate com- 
meree — a finding which this Court found no reason to disturb 
(Id., pp. 433, 434) — the case arose prior to the enactment of 
Transportation Act, 1920, and the question here presented was 
not involved. 

The decree dismissing the bill of complaint is affirmed. 

Decree affirmed. 



A true copy. 
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thereunder ; but the air was disconnected between the cars and the 
engine, leaving the brakes of the engine and tender as the only 
means of stopping the train or checking its speed, thus consti- 
tuting a clear violation of the act, since the requirement that a 
train shall be equipped with power brakes necessarily contemplates 
that they shall be maintained for use. See United States v. Great 
Northern Rxj. Co., 229 Fed. 927, 930. 

The complaint alleges, as one ground of negligence, failure on the 
part of petitioner to make an air connection between the engine 
and cars, and to maintain and use the power brakes. In respect 
of that ground of negligence the trial court instructed the jury, 
n effect, that if the violation of the federal act resulted proxi- 
mately or immediately in the injury complained of, the railroad 
company wa-s liable. But the jury was also told that if respondent 
w^as guilty of contributory negligence she could not recover not- 
withstanding the negligence of petitioner. The trial court also in- 
structed the jury in respect of the doctrine of the last clear chance 
— its view apparently being that, notwithstanding the contribu- 
tory negligence of respondent, petitioner would be liable if, after 
tile danger to respondent became apparent, it could have a\oided 
the injury but for its antecedent failure to maintain and use an 
equipment of air brakes such as required by flic federal act. 

• The appellate court, in sustaining the judgment of the trial 
court, held: (1) that the federal haw violated by petitioner was en- 
acted not only for the protection of railroad cniidoycs and i)assen- 
gers on railroad trains, but the imblic generally — that is to say, 
as applied to the present case, that the requirement of the federal 
Safety Appliance Act as to power controlled brakes ami their use 
imposed a duty upon the railroad company in respect of travelers 
at railroad-liighwaj' cros,sings; and (2) that the instnietions of 
the trial court in respect of the doctrine of the last clear chance 
correctly stated the law. — Ohio App. — . 

are associated together with s:iiil 50 per centum shall have their brakes so 
used and operated ; and, to more fully carry into cITect the objects of said 
chapter, the Jnforstutc Coiiiriiercc ('oniiiitssiiin iii.ty, from time to time, after 
full hearing, increase the minimum poreentage of cars in ;iiiy train required 

and operated as aforesaid; ami a failure to eoniply with any sueh require- 
ment of the said Interstate (.'ommeree Commission shall be subject to tho 
like penalty as failure to comply with any requirement of this section. 
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These two rulings present the questions which the writ brings 
here for consideration. 

First. The contention of petitioner is that the federal Safety 
Appliance Act was intended only for the protection of employes 
and travelers upon the railroad.s, and has no relation to the safety 
of travelers upon liighwiiys or of the public generally. Very likely, 
the primary puriiose in the mind of Congress was to protect em- 
ploye's and i)asseiiger.s. So iriucli is indicated by the title — “An 
aet to promote the safi'ly of employes and travelers upon rail- 
road.s” etc. And tliis is borne out by the history of the legisla- 
tion. President Ilari isoii in his first ann-.al message to Congress 
called attentlo!! In the need of legislation for the better protection 
of the livi's and linils of tliose engaged in operating the interstate 
freight lines of the eoimtry, and especially tho yard men and 
brakeiiien, and e.xiiressed the view that Congress had power to re- 
(piire uniformity in (lie constmclion of ears used in interstate 
commerce .and the use of aiqiroved s-nfety appliances upon them. 

But we are asked to bold that the title expresses the sole intent 
of the act, and this involves a (pu'stion of statutory construction. 
The title of an act' and the history leading up to its adoption, as 
aids to statutory construction, are to be resorted to only for the 
purpose of resolving doubts as to the meaning of the words used 
in the aet in case of ambiguity. Patterson v. Barh Endora, 190 
IT. S. 169, 172; Cornell v. Come, 192 U. S. 418, 430; Lapina v. 
Williams, 232 U. S.|78, 92. Compare Russell Co. v. United States, 
A 261 II. S. 614, 519,; 522. But hero the words of §§ 1 and 9 of the 

act sjieak plainly and notbiiig in tlie nature or operation of 
the legislation requires, or suggests tlie necessity of, an appeal to 
e.xtrinsic aids to determine tlieir meaning. It may be that the pro- 
tective operation of § 2 of the act requiring ajitomatic couplers* 
was not meant to (‘.stand to persons other than employes. Com- 
pare St. L. d- San Fran. H. R. v. Conarty, 238 U. S. 243; Louisville 
if- Nashville R. R. Co. v. Layton, 243 U. S. 617, 620; Lang v. New 
York Cent. R. R. Co., 255 U. S. 455 ; Davis v. Wolfe, 263 U. S. 239, 
243; Philadelphia if R. Ry. Co. v. Eisenhart, 280 Fed. 271. But 

^'Section 2. It ahall be unlawful for any common carrier engaged in inter- 
line any car used in moving interstate traffic not equipped with couplers 
coupling .'lutoinatieally by inqiart, and wbich can be uncoupled without tho 
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the instsUation and nse of power brakes required by §§ 1 and 9 so 
obviously contribute to the safety of the traveler at crossings that 
it is hardly probable that Congress could have contemplated their 
inapplicability to that situation. 

Section 9, supra, provides that when a train is operated with 
power or train brakes, not less than 50 per cent, (under regulation 
of the Interstate Commerce Commission now 85 per cent.) of the 
cars in such train shall have their brakes used and operated by 
the engineer of the locomotive drawing the train. That a train so 
equipped and operated can be brought to a stop much more quickly 
han by the use of hand brakes is, of course, perfectly clear; and it 
is reasonable to conclude that a result so readily perceivable lies 
within the purview of the requirement. The most important pur- 
pose of a brake upon any vehicle is to enable its operator to check 
its speed or stop it more quickly than would otherwise be possible. 
The old railway hand brake was principally for that purpose, but 
it was undesirable for two reasons— first, because in setting it the 
brakeman was exposed to danger, and second, and especially in 
the ease of long heavy trains, it did not meet the necessity of 
stopping the train quickly in emergencies. In this second aspect, 
the common law duty of the railway company to use ordinary care 
to provide and keep in reasonably safe condition adequate brakes 
for the control of its trains was one owing, among others, to 
travelers in the situation which the respondent here occupied. 
Sections 1 and 9 of the Safety Appliance Act converts this qualified 
duty imposed by the common law into an absolute duty, from the 
iolation of which there arises a liability for an injury resulting 
therefrom to any person falling within the terms and intent of the 
act. Compare Louisville d Nashville B. B. Co. v. Layton, supra, 
620; St. Louis d Iron Mountain By. v. Taylor, 210 tJ. S. 281, 295. 
To confine the beneficial effect of these provisions to employes and 
passengers would be to impute to Congress an intention to ignore 
the equally important element which their enactment actually con- 
tributes to the safety of travelers at highway crossings. Since all 
of these three classes of persons are within the mischief at which 
the provisions are aimed, it is quite reasonable to interpret the 
statute imposing the duty as including all of them. 

It fairly may be said that the nature of the duty imposed by a 
statute and the benefits resulting from its performance usually 
determine what persons are entitled to invoke its protection. In 



Fairport, PainesviUe & Eastern B. B. Co. vs. Meredith. 5 

Atchison, T. d 8. F. B. Co. v. Reesman, 60 Fed. 370, where the 
railroad company failed to erect and maintain sufiScient fences, as 
required by a state statute, in consequence of which an animal 
got upon the track and derailed the train, it was held that an 
employe upon the train who was injured was entitled to recover 
under the statute. In the opinion, delivered by Mr. Justice Brewer 
(pp. 373-374), it is said: 

“At any rate, it is clear that the fact that certain classes of per- 
sons were intended to be primarily protected by the discharge of a 
statutory duty will not necessarily prevent others, neither named 
nor intended as primary beneficiaries, from maintaining an action 
to recover for injuries caused by the violation of such legislative 
command. It may well be said that, though primarily intended 
fof 'the benefit of one class, it was also intended for the protection 
of all who need such protection. . . . The purpose of fence 
laws, of this character, is not solely the protection of proprietors 
of adjoining fields. It is also to secure safety to trains. That 
there should be no obstruction on the track is a matter of the ut- 
most importance to those who are called upon to ride on railroad 
trains. Whether that obstruction be a log placed by some wrong- 
doer, or an animal straying on the track, the danger to the trains, 
and those who are traveling thereon, is the same. To prevent such 
obstruction being one of the purposes of the statute, any one whose 
business calls him to be on a train has a right to complain of the 
company, if it fails to comply with this statutory duty. ’ ’ 

See also Hayes v. Michigan Central R. R. Co., Ill U. S. 228, 239- 
240, and other authorities cited in the Reesman case. 

In the light of what has now been said, it follows that the duty 
imposed upon petitioner by the provisions of the act in respect of 
power controlled brakes extends to and includes travelers at rail- 
way-highway crossings. 

Second. The holding of the court below as to the doeti-ine of 
the last clear chance is challenged as being contrary to the weight 
of American authority but we are precluded from considering 
the contention because it does not present a federal question. The 
federal Safety Appliance Act, as we already have said and this 
court repeatedly has ruled, imposes absolute duties upon inter- 

sSce, for example, Illinois Cent. R. Co. v. Nelson, 173 Ped. 915; St. Louis 
& S. F. B. Co. t). Summers, 173 Fed. 358; Smith e. Railroad, 114 N. C. 728, 
734-735; Hays V. Railway, 70 Texas 603, 607. Contra: Thompson V. Salt 
Lake Rapid Transit Co., 16 Utah 281, 292. 
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state railway carriers and thereby creates correlative rit^hts in 
favor of such injured persons as come within its purview ; but the 
right to enforce the liability which arises from the breach of duty 
is derived from the principles of the common law. The act does 
not affect the defense of contributory negligence, and, since the 
case comes here from a stale court, the validity of that de- 
fense must be determined in accordance with applicable state 
law. Moore v. C. tf- O. Ry. Co., 291 U. S. 205, 214 et seq., and 
eases cited ; Gilvary v. Cuyahoga Valley Ry. Co., — U. S. — , April 
2, 1934. And see SclUemmer v. Bujfalo, Rochester, &c. Ry., 205 
U. S. 1, upon second appeal, 220 U. S. 590, 598. The same is true 
of the doctrine of the last clear chance, which likewise is not af- 
fected hy the act. If doubt nlight otherwise exist in respect of 
the specific application of the cases cited to that doctrine, re- 
garded independently, the doubt would vanish when consideration 
is given to the relation which it bears to the rule of contributory 
negligence, namely, that it amounts in effect to a qualification of 
that rule, Atchison, T. & S. F. Ry. Go. v. Taylor, 19G Fed. 878, 
880, having the result of relieving the injured person from the 
consequences of his violation of it. 

Nothing we have said is to be understood as indicating onr ac- 
ceptance, as a substantive principle, of the ruling of the court 
below in respect of the point. That question is left open for con- 
sideration and determination when, if ever, it shall be so presented 
as to admit of its being dealt with upon its merits. 

Judgment affirmed. 
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^cpmriment of justice 
PxalimKfon, d. 

June 6, 1934» 



MEMORANDUM FOR THE DIRECTOR 






< 




For your Information, 1 wish to advise that the Supreme Coturt 
rendered a decision in the cases of lomch vs United States and Wllner vs 
United States on May 28, 1934 holding invaUd Section 17 of the National 
Economy Act which provided that "all laws granting or pertaining to yearly 
renewable term Insurance are hereby' repealed" because it takes away from 
the insured the right to sue under the contract. In violation of provisions 
of the Fifth Amendment. 



The full effect of this decision on the work of the Division 
in War Risk Insurance cases can not im>nediately be determined, but I have 
talked with Ur. Beardslee briefly and he tells me that this decision throws 
the gates open to over 20,000 persons for bringing suit on War Risk Insurance 
contracts. Mr, Beardslee is conferring today with officials of the Veterans 
Administration with a view to obtaining figures on cases affected by the 
decision €uid he will prepare an estimate so that the Division may be informed 
as to the amount of extra investigative work this will entail and he will 
forw^ same to you immediately. 



If it is so desired, I will keep In touch with Mr, Beardslee and 
see that this estimate is in your hands at the eeirliest possible time. 





JOHN EDGAR HOOVER 
DIRECTOR 
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39. ^tpsrfantnt of llusitn 

June 21, 1934 



<r 



UEMORAiroirU FOR HR. TAHU 



With further reference to ny ^morandM of June 6, 

1934» concerning the additional nxanber 'of War Jiisk Insurance 
cases idilch the Division vlU be reapued to yoandle because 
of the United States lEupreme Court oeclslon/ln the case of 
Lynch versus United States which held the^National Econozny 
Act of March 20, 1933, Invalid, I called Upon Hr. H. H. Milks, 
Chief of the Insurance Claims Council of the Veterans Admini- 
stration and discussed the effect of this decision with him. 

He Stated that on March 20, 1933, there were 23,000 claims 
for permanent and total disability benefits under War Risk In- 
surance policies pending In the Veterans Administration. From 
past experience Iw estimated that from fifteen to eighteen per 
cent of these claims wozild be allowed. To state it differently, 
letters of disagreement will probably be sent out in from eighty- 
two to eighty-five per cent of the cases. As to the rapidity 
with which the Insurance Council can consider these claims, Mr. 
Milks stated that from 1,000 to 1,200 per month will be dis- 
posed of. However, he called attention to the Veterans Admini- 
stration regulation which prohibits the Insurance Claims Council 
from taking any action on the cases affected by the Supreme \ 
Court decision until such time as the President by proper order I 
directs the Claims Council to begin consideration of the claims. { 
He expected that this would be done in the near future. 




In order to obtain an estimate of the nmber of cases 



arising out of the 23,000 claims mentioned above which will actu- 
ally end in suit, I called Colonel Arnold who Is the Chief of the 
Field Division of the Veterans Administration. He said that if 
the coiu*ts hold that with the passing by Congress of the Act of \ 

March 20, 1933, operation of the Statute of Limitations was bus- J 

pended until the Supreme Court held the Act unconstitutional, then I 
he would say that between 8,000 and 10,000 suits can be expected. 

On the other band, if the National Economy Act is held not to affect 
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the irunnirig of the Statute, then he anticipates that less than 
2,000 suits win be filed. 

From the above it appears that whatever number of 
suits will actually be filed, they will not be filed all at 
once, but on the contrary, as letters of disagreement will emanate 
from the Veterans Administration at a rate of only 1,000 to 1,200 
per month, the filing of the suits will be spread out over a long 
period. 



Ur. Beardslee advised me by telephone that he had sent 
a letter to Ur. Stanley Informing him of the necessity for more 
attorneys in the field to handle the large number of suits he 
expects to be filed throughout the country, of the necessity for 
more funds for traveling, the taking of depositions and other 
costs Incidental to litigation, and that he feels that at least 
twenty-five more investigators should be assigned to this type 
of work. 



If the information which was obtained from the Veterans 
Administration is accurate, it does not appear that the Division 
has any cause for changing the existing- method of procedure In 
this type of cases at tbs present time or in the Imediate future. 



Respectfully, 
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' DEPARTMENT OF JUSTICE 

WJB WASHINGTON, D. C. 

June 19, 1934 

CIRCDLAR IP. 2569 



TO AIX UNITED STATES ATTORKEIB AND 



OF THIS BUHEAH: 



Be:/ Supreme Court^)eclsioti In 
the Lynch and ffilner Cases. 



On June 4, 1954, the Suprane Court of the United States rendered 
an opinion in the cases of Uargaret Shea/ Lynch, Petitioner, v. United States, 
and SanyWilner, Petitioner, v, Ihiited States, holding that the Act of March 
20, 1933, c. 3, 48 Stat, 9 {ccamonly called the^Bconomy Act), was unconstitu- 
tional insofar as it attempted to repeal all laws granting or pertaining to 
Yearly Benewable Tern Insurance. 

As a result of this decision it is eipected that the Veterans* 
Administration will resume consideration of the twenty odd thousand Uar 
RisJc Insurance claims pending before it, and that suits will be filed in 
the various federal district courts as rapidly as disagreements occur. 

It is the contention of this Buredu that all claimants who seciired 
denials before March 20, 1933, must have brought their actions within the 
time fiired by the Act of July 3, 1930, just as if the Economy Act had not 
been passed. 

This view is supported by reason and the well established principle 

that. 



"An unconstitutional act is not a law; it confers 
no ri^ts; it Imposes no duties; it affords no protection; 
it grants no office; it is, in legal contemplation, as in- 
operative as though it had never been passed.** 

Norton v. Sielby County (1886) 118 U. S. 425 , 442; Hirsh v. 
Block (App. D. C. 1930) 267 Fed. 614, 618, reversed on 
another ground (1921) £56 U.S. 135; Chicago, Indianapolis 
& Louisville Buy. Co. v. Hackett (1913) 228 U. S. 559,566; 
Et parte Siebold (1879) 100 U. S, 371, 376, 
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Moreover, the courts have given unaninious recognition 
to the rule that a void act camot repeal a valid existing statute 
and that the previous law remains in full force and operation as 
if the repeal had never been attempted, Ih’ost v. Corporation Com- 
mission of Oklahoma et al, (1929) 278 U.JS, 515, 526, 527; American 
T/ood Products Co. v. City of Minneapolis et al, (C.C.A. 8th 1929) 

35 F, (2d) 667, 659; People v. Schraeberg, (111. 1932) 179 N. E. 

829, 830: North Bend Stage Lino, Inc. v. Department of Public Works 
et al, (Wash, 1932) 16 P, (2d) 206, 210; and see American Digest, 
"Statutes”, Key Numbers 63 and 168, 

It would seem, furtheimore, that those cases would be in 
point in which it lias been hold that provisions suspending the 
operation of statutes of limitation in favor of persons laboring 
under disabilities refer only to parties whose disabilities existed 
at the time their claim accrued and cannot be invoked by those whoso 
disabilities subsequently ctrose. DeArnaud v. United States (1804) 

151 U, S. 483, 490; Uanseiman v. Blunt (1893) 147 U. S, 647, 657; 
Harris v. McGovern (1078) 99 U, 3. 161, 167, and see American Digest, 
"Limitation of A.ctions", Key Humber 76, 

At least two courts have held explicitly that a statute of 
limitations continues to run against a party i!i spite of the existence 
of an unconstitutional law which ajjparcntly takes away his ri£;lit to 
sue, Bigolcw v. Bowers, (D.C. N. Y. 1953) 5 P. Sup. 346, 347; Harris 
V, Gray, (1873) 49 Ga. 585, 

In order that all Government attorneys interested in War 
Risk Insurance lav/ maj’- be kept in close touch with new developments, 
you arc urgently requested to notifj’- this office Innodintcly upon the 
filing of any nov/ suits in your district or territory. 

Very truly yours, 

WILL G. BEARDSJ.ee 

Director, Bureau of War P>isk Litigation. 
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Bar Group G^ts Report 
Blasting Supreme Court 



Decisions on Communists 



, COPIES OF an article tJUed 
’ "Let’s Vote on Sundays!" from 
the Daily News supplement. 
This Week Maeazlne was dis- 
tributed Monday to members 



Before House of Delegates 1 ihis week Magaiine was dis- 

j ^ ,1 trlbuted Monday to members 

A report charging that 24 UjjJfe^renie^eUrt decisions of the House of Delegates, 
"weakened internal security and^n^raged Comn|unist The article appeared last 

activities,” was presented Monday to the^merican Bar iAsso- Nov. 2. _ 



ciatiorf s House of Delegates here. HOBB THAN 1,000 mem- 

Al the same time, the asso- bers of the ABA are in Chl- 

ciation’s president was assur- well, N.M., president of the cage lor the mid-year meet- 
ing n e w s m e n that relation- ABA, said he i had discussed ings. 

ships between the association Warren’s withdrawal from the Sunday, they heard Chief 
and Chief Justice Earl War- group with the chief justice. Justice Raymond P. Drymal- 
ren, who resigned from the <ne assured me of his high sW of Chicago’s Municipal 
group, are "very friendly.” regard for the association and Court describe a major revl- 
It had been reported that of his intentions to continue Mon in the city’s traf- 
Warren dropped out of the to co-operate fully with it In «c court setup scheduled for 
association after 28 years be- the future as he always has next year, 
cause it had been criUcal of in the past,” Malone said. One of the main features 
the court’s handling of cases Another touchy matter the the establishment of a 

Involving Communists. body had tossed in its lap was night traffic court. 

The special report dealing a report urging Congress to ^ 
with Communist tactics was adopt "remedial legislation" longer will be possible for a 
moved up on the agenda of the wherever “there are reason- re^ater to avoid appearance 
business sessions of the asso- able grounds to believe” that , * judge jimply by pay- 

elation’s midyear meeting in court decisions have weakened Ink for moving violations 



th^ Edgewater Beach hotel 



The report frowns on pro- 1 
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ROSS U MALONE of Ros- ' munists." 
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dared their strong suspidon that the U. S^upreme Court U 
soft on Communists, and their convlctidtPfRiiSthe way to keep 



It from farther serious mischief is lor Congress to rewrite the 



laws so that any fool— Induding the Supreme Court fools— can 
understand their Intent - P C r ■- ■ 

Doubtless the committsA chairman,’ iF^eter CampKn-awn, 




and the other framers of tn g^mcrlcan Bar Assn, resolutions will 
regard my summary as too crude and braso^knuchled. To be sure, 

I have not reprinted any of thdr nke-nellylsms, such as hailing 
the judges as "the ultimate guardians of the Bill of Rights' arid 
the protectors of our freedom.” Sut these silken words are woven 
into a mask, and our business at thinkers ^ to strike through 
the mask. 

I have struggled through Ihe “wherefe's^linj'tfie "therefores^' — 
and the "be it resolveds” — over a thousand tortured words of them 



■ — ^and I can only report that they add U] 




Chief Justice Warren, who resigned froth the Bar Assn, last 
I fall and has rebuffed all pleas to reconsider, knew the temper 
I and outlook of these lawyers. I care much more for his com- 
mentary on them than for their commentary on him. 

He might have fobbed them off With hypocrisies, but the same 
forthright quality that he has shown In his great civil liberties and 
cit'il ri^ts decisions, he shows In this particular ges'ture. 

I There are some who feel that the resolutions might have 
been much worse. They cite two scores on which the lawyers 
pulled their punches — first. In disapproving any proposals to strip 
the Supreme Court of its Jurisdiction over certain cases; second. 

In striking out a clause about "technicalities" which are “invoked 
against the protection of our nation." ,ift Would iJire been curious 
Indeed If a profession which has g ro w ridi On technicalities 
should dl.stniS8 the procedural proteciikMis of. due pracaas and the 
' Bill of Bights as “technicalities" to be swept away hi the wreacy 
; .to punish hated men. . . - ‘ , 

I This may have been in Chief Warren’s mind wh^, after ' 
the lawyers assigned as counsel for the Communist Spy, Rudolph 
Abel, had completed their appeal argument based op a pnocedu^ 

, "tochnicality," he thanked them for their public service !ri,undeitak>-' 

|i Ing a case “which normally would be offensive” to them, 

Justice W arren not to miss the revealing gesture. . 










ObilUUlrt^ not >11 American lawyer* have turned lnt ie ^i*iil»>* 
after dangerous thoughts. There seems to have been a sizable and 
even surprising minority at the Bar Assn, meeting that fought the 
resolutions. 

I But vriiat has come over the rest of our American lawyersf 
Here is a profession which has played a great and creative role 
^ In American history. Almost half the signer* of the Declaration ' 
of Independence, and more than half the members of the Con> 
stitutlonsl convention, were lawyers. JeRerson was a self-trained 
lawyer, Andrew Jackson served a brief apprenticeship to the law, 
Abe Lincoln read law and rode circuit, H’podroW Wilson was s 
latvyer before he became a professor, and Franklin BooseveK was 
one before he became * politician. 

1 ' Even In colonial times — as Daniel Boqfstln tells us in his new 
book, 'The Americans: Tlie Colonial Experience” (Random House) 
—lawyers were effective in tne making of the new American 
society because most .laymen knew law and most lawyers had not 
grown' so specialized as to cease to be men. Politics and law were 
fused: lawyers had a sense of statecraft, and politicians had a feel- 
ing for logic and intellectual order. 

( ■ * * ♦ 

What has caused the decline of the American lawyer, as wit- 
H ness the spectacle of a-convention-lul of leaders oX-theU' profes- 
D Sion who have been playing. G-man in Chicago? 

Partly, I think, the lawyers have kleutUled themselves with 
the corporate managers from whom their lushest business and 
their biggest fees come. Partly also, and more recently, many 
lawyers have identilled themselves with the prosecution phase of 
the law and have come to see themselves as stern inquisitors who 
are not to* be swerved from the pursuit of politically-hated men. 
It Is interesting that Mr. Brown, who headed the committee In 
Chicago, had served as counsel for one of the inquisitorial groups 
ill Washington. 

( Thus while some lawyers have acquired a Wall Street mind, 
others have acquired a G-man mind, and some have combined the 
two. Is it heresy for me to suggest that neither of these mental 
frames will help the legal profession to fulfill Its best role in our 
society? 

* * * : 

Obviously r am speaking only about some lawyers, not all. 
1 have no way of telling how representative the group in Chicago 
was of the profession as a whole, or what the vote would have 



than to "stand up and be counted” in open convention as one 
truculent delegate qrged. For him, evidently, the vote was not a 
canvass of convittion but a testing of<patrlotisin. 

One thing that has hapjiened to the profession Is that a liberal 
elitc-=-perhaps even a civil liberties elite — has been separated from 
the profession as a whole, leaving a big gap between the best 
lawyers and judges and the general run of them. 

Someone at the convention argued for the resolutions, on the 
ground that lawyers must continue to criticize the Supreme Court’s 
decisions. By aU means. 

But such criticism must be hammered out by men who study - 
the law, as well as practice it. The law does not grow greater or 
richer by the taking of a voice vote at a gathering which resembles 
an American Legion convention more than It does a sch olar's stud y 
tfii Jiiilaa's cKambers. *■ 









THE MARCH OF TIME 



IBUTOHS CO&rOKATl' 
69 LEXINGTON AVENUE 
NEW YORK CITY 



ADVERTISING-PUBUCTTY DEPT. 



April 10, 1937 



Mr, 3. J. Trausy, 

Inspector, Federal Bureau of Investigation, 
Washington, D. C. 



Dear Mr. Tracyi 



I want. 



int^o bring to your attention the new issue 
of Thg ^rch of Time. Ko. 9, Vol* 111, ij^whioh 




one of the principal episodes la devot^if to t 
instructive picturizatlon of the pu)»fio'a Inter- 
est In crime detection, a cotmionpiace hobby which 
la Instances has produced top^jE^ch, practical 
results. 




This episode, entltledjiKlCm atBiir entha , " will be 
released nationally on April 16 together with two 
other equally interesting sequences --"Th^upreBie._ 
Court", and Britain.’ a Pood DeXenSies”- -brief de- 
scriptions bf which are included ih the attached 
synopsis. 



I hope you will pass this synopsis on to others who 
you believe would like to see the new Uareh of Time, 
If you would care to have a list of the theatres In 
your community which regularly show The March of 
Time, please write to me as I shall be most happy 
to send you one. 



7^ 






Very truly yours. 



CHFtJM 

ENO 



Cha rles HZ^ jjidlay 
Publicity Director 
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I Jtltj IHA^KLitl UJ^ I IMH, 
^ssueNo. 9— Volun^e III 
SYNOPSES OF THE EPISODES 



THE SUPREME COURT 



1 



Two weeks after his second inaugural. President Roose* 
veil proposed to Congress and to the nation that he appoint 
six new Justices to the Supreme Court if the present Justices, 
over the age of 70, refuse to retire. Immediately a great con* 
troversy swept across the country. The biggest mail in his- 
tory flooded the Senate’s private postoffice, daily revealing 
in letters of protest and endorsement the interest of U. S. 
citizens in the President’s proposal. 

In the Senate, a once-solid Democratic majority is split. 
Loud in protest against the President’s proposal are seasoned 
Democrats like Clark of Missouri, Glass of Virginia, Mon- 
tana’s Burton K. Wheeler. The public, remembering those 
decisions of the Supreme Court in the last two years that 
had scrapped fundamental New Deal reforms, follows with 
new interest the progress through the Federal Courts of a 
current momentous Constitutional case — the Wagner Nation- 
al Labor Relations bill. 

Today’s conflict between the Executive and the Judiciary 
is the sixth in all U. S. history and perhaps the most signifi- 
cant. In the Court there are but three Justices pleasing to 
New Deal liberals. Chief Justice Charles Evans Hughes is 



puzzling to both liberals and conservatives. Those w! 
agree with the President believe that the path of New De t 
legislation can be cleared only by circumventing the die-ha ( 
conservatives among the balance of the Supreme Cour i 
nine old members. 

1937 may see the outcome of the struggle either by pi s 
sage of the Roosevelt proposal, by compromise or by who e 
sale resignation. But whatever happens, the political hlsto -3 
of the U. S. will feel its effects for years to come. 



In this episode — Neusteorthy People 



AuMlat* JutleM:Ge«rz<S«thtrUo 4 _ ‘’'."“S'*” „ 

S? £2! •' 

S atUiT Fkbi* 

L0mlm OcmMta Brandfb Nattonal Uifc»r 

— Newsworthy Places 

New Snprtn* Coart Baildiitff Scnmte Povtoaet 

Xntcri«r Saprcmo Coart Chambar Preildtnt'a ofi«a 



.Mtom*7-G«iMr^ 

Hoiacr S. Caaiaiiias 
Solioitor-Geiural SUnl^ Read 



! AMATEUR SLEUTHS 

To the 10 million U. S. citizens that each month avidly 
read hundreds of pulp-paper magazines and thousands 
of detective novels, the detective’s job is a highly romanti- 
cized one they envy. Ambitious amateurs who fancy 
themselves as master-mind detectives find live thrills in the 
innovation in pulp magazines — ^real rogues’ gallery pictures 
of actual men wanted by the police. Newest slant for am- 
ateur sleuths are the Photocrime and the Crimefile, combi- 
nations of clues assembled in professional manner, enabling 
crime addicts to match their wits against the craftiest of 
criminals. 

In New Jersey a group of business and professional men 
decided a few years ago to do something with this hobby. 
Pooling the resources of their professions they developed 
the first private Crime Detection Laboratory in America. En- 
gineers, dentists, doctors, designers, they become experts in 



BRITAIN’S FOOD DEFENSES 

Famed is England for her rich solid food — her roast beef 
and plum pudding. But nearly half of this food that Eng- 
land eats must be imported and without that half 45 million 
Britons would starve within three months. Only stoppage 
of this supply is war and as the clouds gather over Europe, 
against war all England is preparing. Launching a recruit- 
ing drive to rebuild her army to war strength, she discovers 
an appalling fact — one half of the applicants are rej^ted 
as unfit for service, ironically, for lack of proper food. 

Despite the knowledge that food had been scarce for a 
decade in England’s distressed areas, the nation is shocked 
by a report of dietary experts. It reveals that 22,500,000 
people in the United Kingdom lack proper food. 

Forced to do something, an embarrassed government ducks 
the malnutrition issue, encourages a campaign for physical 
fitness, but, champion of the underprivileged he Arch- 
I bishop of York warns that lack of^ food and -jt lack of 
exercise Is the fundamenrai problem. 



moulage, ballistics, fingerprint identification and other sci 
encea of crime. Volunteering their services to the policr 
without charge, they have assisted in the solving of mort 
than 300 cas ^ have won the commendation ot Chief G^m 
"J ohn Edgar Hoov^ 

Honoring them, the University of Pennsylanvia’s famed 
criminologist. Professor Thorston Sellin says: “I hope that 
. other communities will find within their borders trained 
professional men willing to give their services in the same 
manner and for the same cause that you have. If they do 
crime will become much more difficult.” 

In this episode — Netcsicorthy Peop le 

Chief G-Man John Edffor HooeetM^ profeMor Thoratoa Sonin, 
Indlvidaol menbon of tho Now Unlvenlty of Pcnnoylvaoia'a 
ien«7 Crtmo Dotoetlon LoboraUcy fotood erlmlnolociot 

‘fV-3'/-//-// 

The War Ministry decides to take immediate, and practical 
action. It announces that henceforth every enlisted Britishei 
will get not three square meals a day, but four. Applicants 
too underfed to pass entrance tests may go to special recon- 
ditioning camps where, with body-building food for a basis, 
a program of physical training can build a fit and vigorous 
group of men, on which, in peace or in war, the future well- 
being of the Empire can depend. 



In this episode — Netcsvcorthy People 




^ — yetcawor Placen 

Dodu an4 wharfa • vmSm 



• Real* C* 



1406 8. N«at At«., 
•>aoJc*pa,Mloa> 
H«rsb 6, Ivii 



Jobn Edgar Hoorar. Dlraaior 

P.B.T. 

ffathlngion, 

D.O. 



Thank you aoat aincoraly for yout i«tar or ran o, aaa ror 

your anoloaura of nataral ragardlng your dapartuant and Its aatirity* 



1 hara had tbla matarai airaady In tha bands of ssToral of mg friands, 
ona of tba aKaOutivas of our oospany baa ix nos} so you saa aaat 1 tbink 



'I'ty I aould Uka to bara you saai ma tba cost tna Uat you san^^ns. 

^ a td at tba j^j^^iaa sand tbla aana Hat of pa^pnla^a awt toimmiV 
' l^^^^^^miPBf^ClarkaTlila, Tazas* I will ba glad to sand you tba coat 
o^^Ra^a^blats baoausa 1 «iU ba using copy azzi do net slab to sand 
It to bar* 



Uay I oomaant bars for taa momant on boa eontxnuaiy oattioua wa nopa j 
sill ba to kaeb politlce out of your departaant. 1 taka arery opportunity 
to talk tbla paint to my frlaoda and plaoa ampbasls on results rtthsr than 
patronage. \ 



It Is so surprising that your supsrlor^ Mrvt>'uisiDinga, sould anow 
suob laok of propriety at tbe floneot as to bis apparsnt lobbying for the 
paoklnB of tbS^uprsas Court and In nia polntleas and lllogloal sodsaTors 
regarding aame. If tba aupportare of tbe additional lupreoM 6ourt 
meoibert knee bos tbe mas in the barbor shop* on tba strset oar« aixi the stt 
corner la talking against this oots, thsy sould forget tbelr 'baliybo' and 
get to sork and sltb tbe eame aaoiaot of energy dlreoted to logical reasonls 
find tbe say to legislate effeetlrely slthln tha constitution. If tnsss 
same eupporters sented to shoe their aincerbty they sould bare suggested 
this court's additions dlstrlbutsd onrar say a tsn ysar psrlod^ that sould 
be Btatesmanablp. No one doubts that more additions are needed In tbs 
lower courts, if logical members could be found* Logioal persons free fTon 
polltios ars too busy sith their personal affalra to take a job of doubtful 
returns. I think that oareful thought on tbs statist loe added to tbs 
itt' General's letter to tbs Prssldsnt#sltb due oonelderations for tbe faot 
that tbe 191^ figurel^are mleleading on account of congestion and startling 
Inefficiencies and tba fact that hla departmmntAs efficlenay should hare 
Increased hand In hand wl.b that exhibited In the dlreotiwi end adalni«trat 
of modern eoisnoe and Industry should Indicate that tbe personal is not as 
extrsmsly short as Washington would Indicate. > 

„ , RECORDED & INDEXED A/ 6f ^ - U- - S 9 S' 

Relief is no doubt needed but popular oplni^on In maiy parte Is that th« 
aupreme Court Is the wrong place to mtart. it Is doubtful if the older 
membere of the housee would M eiimj_^^ . 



tb«n froB ••rvLe*! 



I 



I aigbt ■sotlon tbat «bll« your dspurtaeat oporctire* male* nuoa Bor* 
^haa« say iqraalf Ln inAuatry« tboy abould aaisa a lot Bora> Tbolr aalarlaa 
ara nai, la ay astlBitlan« ooaaanaurata «itb tba raaponalblLltiaa aod asodJ 
of thair work* 

It la a dtaappolataont to eoBa of ua «bo ara aalciog a aora datarainad 
affort to find tiao froa our daily work to atudy Bora earafuUy our 
goTornmant aotirltiaa to find that two. of our dapartnanta lika P*B«I and 
R.F.O wbiob raally bring ua aoaa dafinita raaulta and profita raoalT# ao 
littla attantion and aid from our lagialatora* I for ona will bring tbla 
to tha attantion of aoaa of our rapraaantatlTaa and aanatora. 

Plaaaa ba adaurad that I graatly appraolata tba tima wbicb you and 
your dapartmant took to nalca avallabla tba information raferrad to* 

Thank you* 



youra truly 




! 



X 

index BP 
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Ifereh W, 1?^, 




S 



T«v Itttwr of Horok 8, 1937, bo« 
booB roeolTod ond in eo«pll«ac* vltb jmtt roqoMt 
I ••odlnc eoplM of Tarloo* jMblieotlooa d — lln f 
•1th th* woTK and fkaetion^^fc^|d|t|^^raoH 
•f zoTMtifatioB 

ClarfcaTllla, Taxas. TSara lanoeSSS^fw tboaa 
pablleatlona. 



In acoord^nca alth asletlaf D^tarincint(il 
peliciaa I aa pracludac I’poa co»««ntin^ Ui'Oa that 
portion of 7^ lattar •hleh daala aitb propoaad 
laslalatlon«\lllo»aTar, plaaaa ba aaaurod of daap 
ap'ractftlon for yoar eoaaendftlon of tha efforta 
of this Boraau tn ccunactior altb the axlatlng crl*«a 
aituetlon. 



irith boat •Isboa and kind ragarda, I aa 
ftincaralr jroura, 
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SUPREME COURT OF THE UNITED STATES. 



No. 10 . — October Term, 1942. 



Mitcbe^Clifton Andersozi, John Ed- 
ward Simonda, EarF Hubbard, Fel- 
ton Moore^oodward, Marion Luther 
^ Ellis, Robert Le/Ballew, John David 
Queen, Robert Lee ‘Rhodes, Peti- 
tioners, 

vs. 

The United States of America. , 

[March 1, 1943.] 

Mr. Justice Frankfurter delivered the opinion of the Court. 

The petitioners were convicted, in the District Court for the 
Eastern District of Tennessee, of conspiring to damage property 
owned by the Tennessee Valley Authority, a corporation in which 
the United States is a stockholder, in violation of §§ 35(C) and 37 
of the Criminal Code as amended (18 U. S. C. §§82, 88). The 
Circuit Court of Appeals for the Sixth Circuit affirmed the con- 
victions, 124 F. 2d 58, and we brought the case here because it 
presented serious questions in the administration of federal crim- 
inal justice, 316 U. S. 651. The questions are .similar to those de- 
cided this day in No. 25, McNabb v. United States. The two eases 
were argued at the same time and, as will appear from a short 
summary of a long record, are' governed by the same considera- 
tions.^ 

In July 1939, the International Union of Mine, Mill and Smelter 
Workers struck against the Tennessee Copper Company’s mines 



On Writ of Certiorari to 
the United States Cir- 
cuit Court of Appeals 
for the Sixth Circuit. 




I A« ia the McNaib case, there are no specific findings here as to the cir- 
cumstances in which the ineriminating statements in controversy were admitted 
against the petitioners. When these statements (excepting the confessions of 
three petitioners) were offered in evidence, the petitioners objected, and the 
trial court held a hearing in the absence of the jury to determine whether the 
statements were “voluntary”. At the conclusion of this preliminary exam- 
ination, the court overruled objections to the admissibility of these state- 
ments. The jury was recalled and the same testimony was repeated. The 
evidence relating to the confessions of three of the petitioners was, by 
stipulation, heard only once and in the presence of the jury. Beferring f 
all this evidence as “certain parts of the proof”, the ju^e 
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thus charged 








2 Anderson et al. vs. United States. 

at Copperhill, Polk County, Tennessee. The strike -was followed 
by a shut-down, but the mines were reopened in August after the 
sheriff brought in a number of special deputies who were in the 
company’s pay. It was one of those obdurate mining strikes, and it 
continued into April of 1940, when the violence which gave rise to 
this prosecution occurred. On April 1st the company’s operations 
were interrupted by the dynamiting of two power lines, owned 
by the TVA, from which the company obtained the power neces- 
sary for its activities. On April 14th two steel towers were 
dynamited. Two days la'ter two special agents of the Federal 
Bureau of Investigation arrived in Copperhill to investigate the 
explosions. On April 24th two more power lines were blown down. 

1 Thereupon, on the same day, the sheriff on his own initiative 
began to take into custody strikers, including the eight petitioners, 
j whom he stispected of participation in the dynamiting. These 
I arrests were made without warrant. With commendable candor in 
regard to this and other misconduct of ofBcers of the law, the Gov- 
ernment does not defend the legality of the arrests.* The men 
were not taken before any magistrate or other committing ofBcer, 
as required by Tennessee law. Michie’s Code (1938) 1 11515. In- 
stead they were taken to the company-owned Y. M. C. A. building 
in Copperhill, which was being used by the sheriff and his special 
deputies as their headquarters. On April 24th and 25th six more 
special agents of the Federal Bureau of Investigation arrived in 
Copperhill to assist in the investigation. 

While the petitioners, with at least thirteen others, were thus 
held in custody at the Y. M. C. A. by the state officers, they were 
questioned by the federal agents intermittently over a period of 
six days during which they saw neither friends, relatives, nor 
counsel. Incriminating statements from six of the petitioners were 
the fruit of this interrogation. To determine whether these state- 

the jury regarding the admission of these incriminating statements: “There 

hag been allowed for your consideration certain statements, confessions, or 
admissions alleged to have been made by some of the defendants. It is 
primarily for the Court to determine whether or not such statements are 
admissible for your consideration but it is wholly for you to determine how 
much weight or credit you will give to theee statements.’’ We shall as- 
sume as facts, therefore, only the testimony of Government witnesses and 
so much of the petitioners’ evidence as is uucontradicted. 

2 Under Tennessee law an ofiScer may arrest without a warrant when a felony 
has in fact been committed, and he has reasonable grounds for believing that 
the person arrested has committed it. Michie’e Code (1938) } 11536. But 
willful destruction of power lines is only a misdemeanor under state law. Id., 
i 10863(8). 
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which came before the jttry as an organic tiasne of proof can be 
severed and given distributive significance by holding that they 
had a major ah^ in the conviction of some of the petitioners 
and none at all as to the others. Since it was error to admit these 
confessions, we see no escape from the conclusion that the convic- 
tions of all the petitioners must be set aside. 

Reversed. 

Mr. Justice Jackson and Mr. Justice RutijEdge took no part in 
the consideration or decision of this case. 

Mr. Justice Reed dissents. 



Anderson et al, vs. United States. 3 

ments were properly admitted in evidence, it is necessary to 
particularize the circumstances under which each confession was 
made. 

Sitnonds. Simonds was arrested by two deputies on the after- 
noon of Wednesday, April 24th, and taken directly to the Y. M. 
C. A. After spending the night at the county jail, he was ques- 
tioned by one of the federal agents for about an hour Thursday 
morning at the Y. M. C. A. The questioning was resumed at 
two o’clock in the afternoon by three agents who talked with him 
for about two hours; at seven o’clock that evening he was again 
questioned by two agents for another two hours. On Friday 
morning he was questioned for about an hour. And on Satur- 
day he was questioned at three different periods throughout the 
afternoon and evening, each period lasting about half an hour. 
He was again questioned on Sunday afternoon for about an hour 
by two agents, one of whom described what occurred then as 
follows: “We went over the entire case with him, and pointed 
out the discrepancies in his story and the information we had 
developed on investigation, which knocked down his alibi, and 
out of a clear sky he said ‘well, I want to tell you I am guilty.’ ’’ 
One of the agents thereupon took Simonds’ written statement. 

Hubbard. Hubbard was arrested by two deputies on Wednes- 
day evening, April 24th, and taken to the Y. M. C. A. He, too, 
spent the night in the county jail. He was questioned by four 
agents at the Y. M. C. A. on Thursday afternoon for about two 
hours. Two of the agents questioned him again that evening for 
about two houis. At two o’clock Friday afternoon he was ques- 
tioned for about forty-five minutes; at five o’clock he was ques- 
tioned for another hour and a half. At seven-thirty Friday eve- 
ning two agents questioned him for two more hours. He was 
questioned intermittently all day Saturday. One agent questioned 
him for periods of fifteen minntes two or three times during the 
morning and afternoon. Another questioned him for half an hour 
in the morning. A third agent talked with him for another two 
hours sometime during the day. And he was questioned again for 
about twenty minutes at six o’clock in the evening. He was not 
questioned on Sunday, bht he was present during the questioning 
of Simonds by the federal officers that morning. After hearing 
Simonds admit his guilt, Hubbard also confessed. 

Woodward. Woodward was also arrested on Wednesday after- 
noon, April 24th, by two deputies who took him first to the 
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4 Anderson et al. vs. United States. 

Y. M. C. A. and then to the county jail. He was questioned by 
four federal ofScers for about two hours Thursday afternoon, and 
questioned again for another two hours that night. The oiBcers 
questioned him for about fifteen minutes on Saturday. On Sun- 
day he was brought into the room where Simonds and Hubbard 
were, and upon being confronted with their confessions, also con- 
fessed. On Monday the officers spent about five hours, from 11 
a. m. until 2 p. m. and from about 3:30 until 7 or 7:30 p. m., 
questioning him in order to reduce bis confession to writing. The 
manner of Woodward in giving his statement was thus de- 
cribed by the agent who questioned him; “He had considerable 
difficulty in recalling the details, he said his mind was not exactly 
clear on all of it, it took a good while in order to get the details 
of it, of how it happened, everything in the chronological order 
of events, and he also complained on occasions that his mind was 
befuddled in making the statement, upon relating about what 
he had done, and that is the reason it took so long to do it. It 
took the morning and the greater part of the afternoon.’’ 

Rhodes. Rhodes was arrested Sunday night, April 28th, and 
spent that night in the jail, sharing a cell with Woodward, Hub- 
hard, Simonds, and Queen. He was questioned for about two 
hours by two agents on Monday morning, and then confessed. 

Queen. Queen was arrested by two deputies on Sunday after- 
noon, April 28th, and was taken to the Y. M. C. A. After spend- 
ing the night in jail, he was questioned for about an hour the 
following night by three agents. Upon being confronted with 
the confessions of the others, he admitted his guilt. 

Ballew. Ballew was arrested by three deputies on Tuesday 
afternoon, April 30th, and taken to the Y. M. C. A. He was 
questioned there for about an hour by two federal officers. After 
spending the night in jail, he confessed the following morning. 



The question for decision is whether these confessions — re- 
pudiated when those who made them took the witness stand at 
the trial — were properly admitted in evidence against all the peti- 
tioners, including Anderson and Ellis who did not confess. In 
the McNahh ease we have held, 317 U. S. — , that incriminating 
statements obtained under the circumslanees set forth in that 
opinion cannot be made the basis of convictions in the federal 



Anderson et al. vs. United States. 5 

courts. The conside-ations which led to that decision also govern 
this case. The detention of the petitioners by state officers was, 
as the Government concedes, in violation of the Tennessee statute 
which provides that “bJo person can be committed to prison for 
any criminal matter, until examination thereof be first had be- 
fore some magistrate, ’ ’ Michie’s Code (1938) § 11515. The courts 
of Tennessee exact scrupulous observance of this prohibition by 
its law officers. See Polk v. State, 170 Tenn. 270; State ex rel. 
jifqrm v. National Surety Co., 162 Tenn. 547. 

Unaided by relatives, friends, or counsel, the men were un- 
lawfully held, some for days, and subjected to long questioning 
in the hostile atmosphere of a small company-dominated mining 
town. The men were not arrested by the federal officers until 
April 30th, and only then were they arraigned before a United 
States Commissioner, except for Ballew who was not arraigned 
until May 2nd or 3rd. There was a working arrangement between 
the federal officers and the sheriff of Polk County which made pos- 
sible the abuses revealed by this record. Therefore, the fact that 
the federal officers themselves were not formally guilty of illegal 
conduct does not affect the admissibility of the evidence which 
they secured improperly through collaboration with state officers. 
Gamhino V. United States, 275 U. S. 310, 314; Byars v. United 
States, 273 U. S. 28, 33-34. 

The Government urges that, even if the confessions are held 
to be inadmissible, only the convictions of the six petitioners 
who confessed should be reversed. The prosecution rested prin- 
cipally on these confessions and the testimony of an informant, 
Freed Long, whose credibility was under severe attack- The 
incriminating statement of each petitioner implicated all the 
others, including those who did not confess. To be sure, the 
trial court devised a procedure under which the confessions were 
introduced without mention of the names of the other persons 
implicated. But their names were in fact revealed in the course 
of the cross-examination of tlie confe.ssing petitioners. So also, 
while the trial judge appeared to admit the confessions “only 
to be used against the persons who made them”, his charge bound 
the jury to no such restricted use of the confessions. On the 
contrary, from what the trial judge told them the jury had every 
right to assume that in ascertaining the guilt or innocence of 
each defendant they could consider the whole proof made at the 
trial. There is no reason to believe, therefore, that confessions 




iHlIiPrWEIGIlS 

ISTTEEWASEi 

Intent of Framar* of Consiitu- 1 
tion .Defcribed in Arouments [ 
Appealing Cramer Conviction 



SUIT TtJItNSOM 'OVERT ACT' 



Defense Counsel Says Meeting 
With Nazi Saboteurs Was 
Not Actually Traitorous 



BySATWALZ ' ' 

WASHINGTON, Nov. «— Tl»e 
Su preme Court , taking up the first 
|treaJon"c£»r"in its history, heard 
I arguments today that framers of 
the Constitution deUberatcIy made I 
convictions of allaged traitors ex- 
tremely difficult in order to pro- 
tect citizens of the new Republic 
ifrom false charges and perjury. 
This was done, it was pointed j 
It by R. Medina, counsel ' 

,r Anthoitrfcramer who Is appeal- 
ing hiTToimenoinn lower courts 
of giving aid and comfort to two 
of the Nazi saboteurs who arrived! 
by submarine in 1942, by limiting 






I the meaning of the c 
in which aid and comfort 
to the enemy. 

The founders of our Government, 
he declared, rejected the historic 
English view that mere attempts | 
jat helping the enemy was treason. 
He argued that bis client should! 
[not have been convicted of treason] 
since he never actually committed 
of giving aid I 
and comfort to the enemy. 

Charles Fahy, Solicitor General, 

I in supporting the Government’s 
case against Cramer, esserted 
I that the writers of the Constltu-j 
had narrowed the meaning of 
treason, but he held that acte| 
which might seem innocent ln> 
themselves might be proved to be 
an Integral part of a treasonous 
' act. Ha held that "the overt acts." 
on which Cramer was successfully 
prosecuted in two lower courts ln| 



Two of these "overt acts" had 
> do with meetings between Cra- 
,.rer and two of the Nazi aaboteura 
who had been landed from a snb- 
- vr Jacksonvllla, Fla..-and 



charged with meeting Warner 
’Thiel and Edward John Kerllng. 
the sabeteors, in June, 1142, in two 
New ToeX reateurante, the Twin 
Oaks Inn on Lexington Avenue 
and Thompson's Cafeteria on For- 
ty-second Street between Lexing- 
ton and Vanderbilt Avenues. 

Mr. Medina argued that the Gov- 
ernment failed to show what tran- 
spired St these meetings and that 
the occasion could not constitute | 
“an overt '•cf of treason, 
testimony of the wltnessei , 
said, did not disclose the subject 
of conversation between Cramer 
and the Nazis and therefore It was 
not proved that actual aid and 
comfort to the enemy had been 

*^Mr! Fahy argued that further! 
testimony offered In Cramer’s trial 
proved the traitorous design of the 
meetings and that they had been 
idequately shown tn be “overt] 
lets’’ of treason. 

Issue of t Wltoeasea Is Raised 

This led to a lively discussion of 1 
the constitutional requirement 
two witnesses must testify to 
same overt act." Mr. Medina 
that the Government had failed to 
produce the aame two witnesses for| 
each meeting, covered by the 
alleged “overt act." Mr. Fahy, in- 
siiting once more that "the overt 
act” must be considered as only a 
part of the act of treason, main- 
tained it was not necessary for the 
same witness to bear testimony for 
all the parts. 

The Solicitor Oeneril empha- 
_.zed that only "the overt act” 
must be seen by two witnesses and 
whether It constituted an act of 
treason might be proved by the tes- 
timony of other witnesses. 

This prompted a question 
Justice Felix Prenkfurtur whether [ 
such an Interpretation of the latter - 
might make It possible for a per-1 
jured witness to defeat the con-| 
stituUaaab safeguard diiteiMed hi 
tha two-witneas provision. 




[sh law d'"*" 

lim when the first Eng , 

nsl statute, the Statute of^^V«a-| 

sons, wae enacted. Mr. Medina de- 
clared that the English la the‘ 



course of the hlstoi 

--- ng of| 
their law to make an attempt at 

treason a crime as ir«n as the ae- 

lal deed of treason. 

Protective Devlee Is Cited 
Thla idea, he said, had been “ab- 
horrent" to the founders of the 
country and they had gone to great 
pains to protect the citizenry from 
promiscuous charges of trear— 
Another "overt act" ch _ 
against Cramer had u do with 
false testimony which he gave to 
FBI agents. Mr. Medina held that 
this misinformation, which Cram- 
er later admitted was false, was 
not treasonous, although it might 
have left the defendant open to 
other charges. Cramer, In glvmg 
false Information about hiraHir 
and the German agents, had 
’’given aid and comfort to tbs 

>my,” Mr. Medina declared, a 

the FBI men had already obtslMdj 
the faets and were not fools# bp 
the misstatements. -■ I 

'While the meidmum pesatty-lo f 
treason is death, CramerwurseR-j 
tenced to forty-five years aaid a, 
$10,000 fine. 

Following oral ai^uments. Chief 
Justice Harlan F. Stone held the' 
case open to give Cramer's coun-! 
sel the opportunity to file a reply 
to the Govemment’a remrgument. 
Mr. Medi..< said that he planned 
to ha ve this j one wltl^|[^ yyk. 
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Supreme 5% 4, Upieii ! 

0/ Cramei^t i^gtlfroKgedf C^rmflij, for Treason 

Ihnfailia 



I MBideUaB et 
^■mer, a^turaUM^ ' 

wbo tnocuted wl 

landed her* by , 

overturned yeeterdiV by 
a th* jroii; 




|*1«* IWWIbMee rr^ 



8'to 4. with 
Juitlce ttouglas reading a vlgoreua 

10.000- word diieent wbkh declared 
the majority'* Interinetatlao ot the 
ConctituUon make* "neither good 
sense nor good law.” He said it 
’‘makes Justice truly blind.” 

Justice Jackson delivered the 

15.000- word majority opision in 
the case, thp first treason convlp-' 
|tion ever considered by the high 
tribunal. He said the constitution- 1 
al safeguard* were written by 
founding fathers who felt duty 

' >und to guard against injustice 
7en to their enemies. 

Cramer, New York City boiler] 
worker, drew a 45-year sentence 



Iwhat they aald nor in what lan-| 
guage they conversed. 



eigh t spies who < 
1942.~ ~A11 elgKF' were c 
were executed and t\ 



Cramer, who served with the 
German army in 1918 and came to 
this country in 1925, was natural- 
ized in 1936. He had known one 
of the saboteurs, Wemer-^hiel, 
while Thiel lived in this country, 
and the spy looked him up. They! 



saboteur, 
present. Thiel turned over 
Ckamer his money belt with g3600| 
tl keep for him. 

lUnder the Constitution, convic-j 
't»n of treason requires 




Mr. Coffey _ 
Mr. Glavin 
Mr. iadd_a4 



"There is no two-witness proof of^ 



wh atever of lal iuu . . . 

secrecy is shown^ fqr Jivt-ln 
pubUcJpLjcjfc_ . . O smer ftir - 
ah ed them ^she lter. . . . Th^e 
no evldenwHGSCEe. g»s* -ibam 
encotWlBffiie nt or counse l.” 

The MrSSli' purpose of the con- 
stitutional provision, the court said, 
make sure that treaaon con- 
ivictions shall rest on direct proof 
t two witnesses "and not 
little imagination." 

"And without the use of som 2 
Imagination it is difficult to per- 
ceive any advantage which this 
meeting afforded to Thiel and 
Kerling." 

Jackson was joined by Justices 
Frankfurter, Roberts, Rutledge and 
Murphy In the majority opinion. 

Douglas, with Chief Justice Stons 
and Justices Black and Reed con- 
curring, said that Cramer was 
shown “consciously and voluntar- 
ily” to have assisted the enemy] 
propaganda program and "his trait- 
orous intent Was then and there 
sufficiently proved.” 

Douglas asserted that the major- 
ity opinion "is written on a hypo- 
thetical state of facts, not on f-' 
facts presented by the record." . 
Conferences with saboteurs here 
1 a mission for the enemy, Doug- 
a continued, "may he wholly ade- 
Iquate as overt acts under the trea- 
son clause. They were proved by 
two witnesses as required by the 
j Constitution.” 

1 The majority opinion conceded 
I that "it is not difficult to find 
grounds upon which to quarrel 
with this constitutional provision. 

"Certainly the treason rule, 
w hether wi sely or not. Is seven ‘ 



hte *WB liberty 

t guard evm bl* Memy 

I opprcaaUm: for U ha vloUtea 



_ that wUl teach h l m i el t .* 

“We ftin put tmal In It” 

In another decision yesterday the 



declaloo to review the GeorgU 
I raU eaae. It refused a plea 
20 defendant railroads tor fe- 
Barlng of tU 5 to 4 ruling ‘ 



a may proceed with tta sd 
ig discrimination against tl 



[It upheld the National Labor 
u Board in ruling that a 
y could not prohibit em- 
from soliciting union 

I on Iti premises duriim 

Inworklng time, or prevent weaf 
of union buttons in a plant ngt 
unionized. 



b 



Mr. Rosen 

Mr. Tracy . 
Mr. CaraoO 
Mr. Egan 
Mr. Bendon_ 
Mr. Penoingt 
Mr. Quinn Ts 
Mr. Neaie _ 
Mlae Gandy _ 
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current devalopaentB eet forth regarding 
foreign Inspired agitation among American 
Kegroes In the Waehlngton Field 51 vision, 
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According to an artlcla In the WashlnrtOT,AA*o-Anarlcan on Ha^ 26, 
the 82nd annual session of the ‘ Washlngtoj::%e^dlst Conference «as held' 
Urjyf the prerious week at the Aiaea Church In Washington D. C, At that con- 

ference, a resolution sas adopted which requested thatj)i5£uLe7 Hospital in Weish- 
^ Ington abandon its pollcgr of racial dlscrtBlnation against patients* This 
^ resolution was adopted following the report of a conference ooanittee on the 
incident which occurred on Deoeaher 22, 1944* fd^n a Touog colored Bother was 
refused edmittanoe to the hospital, and had giren birth to a bat 7 on the side- 
walk within one-half a block of the hospital. 

Consideration was given to the Appointment of a committee to investi- 
gate treatment of colored peoxd.e in all^ethodist hospitals. Including Union 
Memorial Hospital in Baltimore, idiere the staff does not accept colored bad 
patients* 

CHAHLEI CHEROKEE reported In the Chicago oDefender" on June 9, 1945, 
that the^tlatlonal^oiincll of Negro Democrats gathered in the District of 
Columbia on June 8 and 9, 1945, that the members had for consideration a meox^- 
randuB which they took before the election in 1944 i in which they asked for 
various things but had not reosivad very aaqy of then* Moreover, the ComcU 
was considering an Inquiry to Representative DAWSON of Illinois to ask him why 
he had not taken a Bore active position in party leadership* 

Courts 

An editorial appeared in the Washington **TrlbtBie'' on June 2, 1945» 
entitled ■Supreme Court Blunder," idiich stated in part as follows t 

•The united Statejj^^dTq&reme Court struck a blow at democracy by 
refusing to review the c^e of Mrs* CLARA 'I^^lSlES, 2313 First Street, 

N. T., idu) is seeking throng the hlf^est oortrt pexvission to remain 
in her first street home, which she purchased last year* Counsel for 
Mrs. MATES are planning on seeking a re-hearing before the highest 
tribwal* If that falls, Mrs. MAXES would hare to move fr<sa and sail 
her home solely because she la a member of the negro race* 

"♦Equal Justice Under Law* 




^ribed on the Siqirane 



> 



WTO 100-S87d 



Court will nerer "be rendered until the ninds of the aten who pre- 



eide In Its ohaabere hawe 
raolel hl^otiT-.* 




mire and hate of 



It ms reported in the Chloago v^esder" on Itme 9# 1945# that on 
that date the Suprane Coar t upheld the rl(^ of the etates to nalca deliberate 
token plAcemant of negroes on ivsj paaela and resain within the law* In a 
six to three daoisioo the highest court refused to sat aside the laurder con- 
Tlction of L. G^^JSXESB, l)aLl.las negro* on a plea that only one negro ires per- 
mitted to BBrn^x the grand jury idiloh indicted hiau iTTCRUfl oontended that 
this would deprtra bln of his constitutional rigiits* 



lURJ0K[]^4l^QdE wrote an article in the Pittsburgh ■Courier" on 
June 9, 1945j In imlcb* In referring to the ttgES case she stated in part as 
foUowst ~ 



■A disgraceful chapter was added to the bad record which the 
Supreme Court has been piling \g> for Itself of late bf Its refusal 
last wedE to review tha Dlat^ct of Columbia Court of Appeals 
decision upholding a racial covenant* For almost thirty years negro 
lawyers have been fighting the injustice of the restricted covenant, 
and as far aa the historical and social developaent of the problem 
Is concerned never was orderly democratic progreas as ready for favor- 
able and final judicial determination aa now," 



McKenzie pointed out that the Supreme Court did not risk In the MATES 
ease airitten opinion but that the District court of Appeals had dared to dis- 
cuss the social aspects of bousing restrictions based on race. This opinion 
was rendered by Chief Justice 6R0NER of the Appeals Cotirt, and UcKENZIE concluded 
as follows in commenting on GBONEa'S declslont . 



■The hig^ily tentative feeling the Chief Justice has concerning 
the idtinate ability of the races to live together in peace is a 
dangerous Fascist explanation for one with ao great an obligation 
to the Constitution of tha tkilted States. It demonstrates how stem 
a battle still lies ahead for negro leadership** 



Ctoverament Agenoiaa 

It was reported ty CHEROKEE in the Chicago "Defender* on 

\ May 26, 1945, that HNBRA had dEing^lislE&xner attitude and was frankly 
\ looking for negro nursaa for service cverseaaf and that Etoropean coumtzd.es 
J had all stated t hat they wouiLd be delisted to have negro nurses or any othaar 
I kind* HASL^^ADPERS, head of the negro nurses, told HURRA that negro nurses 
y co‘" * ' — - . ..... _ .... 



;Vr: 



wrote an article in the Chicago "Defender” ( 
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"Octot)cr 22 

"Iho murder of George Polk in Greece is supoosed to have been 
committed by Communists. Ihis Is untrue. The monarchist Facists killed 
him and arc Just trying to put the blame on the Communists. 

"October 26 

"(Article by A. Bimba) 

" The'T^nprome Court is supoosed to bo unbiased. But this is not 
so. ’■'b recall the difficulty President Roosevelt had with the Hoover- 
spirited Supreme Court, each time a New Deal measure camo before it. The 
Supremo Court shorTS itself again to be on the side of the reactionaries. 
It has refused to allow ’lallace's namo to appear on the Illinois ballot# 

"October 28 




'»r!?CRlANT CCWFERZNCE 

•»ai December 11 and 12 ttn^merican Committee for the Protection 
of the Foreign Born will have its 15 "coriTcrcnoc In Chicago. Among the 
important matters it will discuss is that of tho 60 non-citizens ivho have 
been arrested and arc being ho^d for deportation for belonging to 
progressive organizations. Delegates for this conference should bo 
chosen early. 
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[Tu^o Neeroea fieard in Hig h Cou r^ 
OrT' Job Bias* in Rail Union Pact 



By LOUIS STARK 



H 



WASHINGTON, Nov. aA-Jiaainat«d 
'*'STun*taU_an(l Boattr wmiaWttele ,] “ 
■ INegrro locomotive firemen on Lwo 
- I jaouthera > railroad*. 



_ _ “non-promotaWe" and 
thl* meant that the place* of the 
Negro firemen, despite long *enlor-' 
Ity, would be taken by white flre- 
leh of leaser jjenlority. 

According to Mr. Houston, If a 
Negro fireman tried to hrl”S^ 



fdh the 

o systems as exclusive bargaln- 
,...g agents. It barred Negroe* and 
(even made agreements with the 
I carriers that resulted In demotion 
land unemployment for Negro fire- 



' Supporting thl* plea, the Federal 
V Government. through Charles 
t X Fahy, Solicitor General, and Rob- 
\ T. at.ro aneclal assistant to 









Labor Relations Board, 

...ed as “friend* of the court.' 

Joint brief. Mr. Fahy and Mr. 

Stem argued that, since the Union | 
excluded Negroe- 
rmm 



"obvloualy not acttng 









4 









„„ entire craft’ . 

i The two flrmen requested a 
[declaratory Judgment that the 
t union represent all employes fair- 1 
Uy, that an injunction be issued 
Against enforcement of the union 
agreement with the carriers and 
that petitioner* be restored to 
their positions. 

' Attorney* for the brotherhood 
and for the two roads, the Louis- 
ville A Nashville and the Norfolk 
Southern, asserted that the Fed- 
eral Court had no Jurisdiction In 
case, that the proppr remedy 

before the NatloniU Mediation 

I Board or the adjustment board 
created under the Railway L«bor 
Act and that. In the Tunatsdl ac- 
tion, the uni " — “■ 

iy served. 

Charles H. Houston, attorney for 
the two firemen, maintained that 
uhder the prlneiple of majority 






the firemen could go 

courts for relief they had been* 
placed in “economic servitude” by 
Congress, which passed the RaU-| 
way Labor Act. I 

The Justice* expressed a lively i 
interest In the case and asked thei 
attorneys many questions. I 

' In reply to one question. Mr. 
Houston said that the issue was 
broader than race and that if the 
union could bar Negroe* today It 
could “bar Catholics, Jew* and spc 
feet man tomorrow.” 

Harold O. Helsa, counsel for the 
brotherhood, asserted that Con- 
gress did not legislate on the rela-l 
tion of employes and their Aepre-i 
sentatives under the Railway La-i 
bor Act and, therefore, the court* 
could not so legislate. 

He declared that employes ad- 
versely affected had recourse to 
the National Mediation Board and 
the adjustment board as weU as 
the courts. 

"Can promotable men be black?’' 
asked Justice Frankfurter. 

“Not on the railroads of the 
railroads of the United States," re- 
plied Hr. Helsa. “That U the pol- 
icy of the roads. We have nothing 
to do with it" . - > ‘ 

"Then the idea of the non-pro- 
motable men is based on races?” 
asked Justice Murphy. 

"Tijat’* railroad policy," thi 
brotherhood attorney answered. 

He said that hundreds of "senlor- 




Howevar, he said, the union, act- 
ing for the entire class or craft of 
firemen Under the provisions of the 






lty\i 



courts and that the , 

difference between these and thel 
'TunstaU case was that “the peU-' 
— comes here and says hs'~ 
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James G. Martin, counsM for the] 
Norfolk A Southern, disagreeing! 
with Mr. Heiss, expressing "serious' 
doubts” abou^Ststs^rlsdlctlwi in 
the Tunstall case, but argued also' 
'that neither was there any Fedstal 
issue tnvolvsd. s ! 



This is a clipping from 
'■ pag® // of the 
New York Times for 
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Government p 



More Bans-? ■ n in Congress ^ -V 

States’ Union Restrictivt; Laws 
to Be Fought in Highest Court 

By FRED W. FCRBINS 

Activity in union-restrictive legislation is sure this winter on Capitol Hill, even tho there is 
no certainty that Congress will follow thru on broad hints from th^ War Labor Board that 
further strike preventatives may become necessary. 

Across the plaza from the Capitol is the marble home of the Supreme Court, and in that dis- 
tinguished edifice will be staged onelor more legal battles to knock out, on the ground of viola- 
tion of the Federal Constitution, thrf union-regulatory laws recently placed on the books of Colo- 
rado, Kansas, Texas, Alabama, Flori^, T^oftlrtfakofe and Idaho. 

First action before thets^reme* 

Court Is expectei} to be a consREukTonaTI 
tesrof a Texas law under which B. i. 

Thomas, president of the United Auto- 
iDobiie Workers <CIO), succeeded in 
having himself arrested thru challeng- 
ing in a public speech that state’s re- 
quirement of a license lor solicitors of 
union memberships. An appeal from 
the Texas Supreme Court Is now being 
perfected by Lee Pressman and eu. 



. _ - — assistant 

general counsel respectively of the CIO. 
and is to be filed within 10 daya 
REPLY ON RECENT RULING 
The CIO. lawyers, according to Mr. 
P.cssman. will base an important part 
of their case on the Supreme Court's 
refusal on Oct. 18 to review a lower ' 
court decision which had held that 
the National l.abor Relations Act does 
not forbid on employer from using the 
constitutional right of free speech in 
giving his employes his views on 
■whether they should vote for uijion 
representation. ' 

The free speech issue, Mr. Pressman 
said, i.s also the basis of the Thomas 
case in Texas. The rule must work 
both ways, he asserted. 

Litigation of the same sort is on ' 
also in Colorado, where some of the j 
state law restricting union activity has ' 
been declared unconstitutional by a 
lower state court, and tlie question is 
now on appeal to the state Supreme 
Court. This case, like those Involving 
all other state statutes which unionists 
assert are discriminatory against them, 

IS thought likely to come to Washing- 
ton before it Is finally settled, unless 
the Supreme Court issues a blanket 
decision to settle the question on. 
nation-wide basis. 

TO CARRY ON FIGHT 
Union leaders are preparing to com- 
bat threatened attempts at anti-union 
legi.slation in other states where legis- 
latures meet this winter. Mr.' Free- 
man said that “the organization that 
sponsored these bills is not confinina. 
rUelf to these even states." He chj»^ 



■t the si 



e the n 



It of 



a general campaign by the "Christian 
Americans," which he said was directed 
by Sen. Lee O’Daniel (D., Tex.l, with 
• plejity of funds obtained from the 
National Association of Manufacturers 
and other organization* of that kind.” 
The Christian Americans, said Mr. 
Pressman, "is Just a name for the same 
group of organizations and people tnat 
have been fighting us down thru the 
years. They have discovered In a state 
act the means of overcoming the united 
strength we can present against that 
kind of legislation before Congress . . ,L 
We are not so strong In some of tbeT 
particular states, where4hey cat'>*r^ 
.tappiny. " 
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* We felt ^iTthe ^ rweretag ‘the.t;om:: I 

1 «Mloeiii|rnian)ro(MB>fe^’ munUt leader's convlcttooL \ 
ft Js encoun^K wj(&tethe >y““ il“d certain * 

to their 

, ^Ireedomk. For Instance, two ef th^ « 

aone In reverelnjr the coh-_ , ; -V t 

conviction <a iohn T. K,.* Jor one, am ttiat'^ 
l^r leader, and lift 1^® has hand^donros i 
. five CaliXomla HecWon which forever bars T- 
“fh^«**£2®7 conidct^ iSJ" indictment W 

the Smith Act and the toe "^antee" secti^ >*• 
ot a new trial for Organise" «raa hb> • 

rs. . . - toK construed in Its MrtdW^ 

sense, mean^hig that staSy 
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iSupreine Cooff 
Voids Conviction! 
Of 24 Bundists 



; WASHINGTON, June U (AP). 
—The Supreme Court today re- 
versed the convictions ol 24 top 
officials of the German-American 
Bund on charges ol conspiring to 
advise evasion and resistance to 
the Selective Service Act 

The olflcials. Including Gerhard 
W. Kunze, former Bund hatlonal 
leader, were convicted in the 
Sotrthem New York Federal Dis- 
trict Court Each was sentenced 
to five years’ imprisonment. 

Justice Roberts delivered the 
5-4 opinion. Chief Justice Stone 
wrote a dissent In which Justices 
Reed, Douglas and Jackson con- 
curred. 

The majority held the evidence 
produced by the Government wta 
insufficient to sustain the con- 
victions. 



|AU of those convicted ques-, 
tinned whether they had been | 
gi,ren a lair trial "in view of the 
grjat mass ol exhibits admltlM 
ins evidence having no relevaniW 
to the issues before' the court, but 
calculated only to Inflame ai^ 
prejudice a Jury sitting in time 
of war.” 

WUbur V. Keegan, former 
Bund’s general counsel, in a sep- 
arate appeal to the high tribunal, 
said his conviction had denied 
him the constitutional right to 
practice his profession. He cop- 
tended that as an attorney he had 
merely advised the organization 
as to constitutional questions in- 
volved In the art. 



In addition to Kunze and Kee- 
gan, others Involved were; Aug- 
ust Mapprott, Gustav Elmer, 
Hermann &hwlnn, Herman , 
Agne, Joseph Bachmaler, Josef 
Belohlavek, Carl Berg, Walter | 
Borchers, Otto Bregler, Ernest 
Christoph, Otto Fentzke, John C 
Fitting, Bruno Knupfer, William 
C. Kunz, WUUam Ottersbach, 
Max Rapp, Louis Schatz, Walter 
Schneller, Jr., Hugo Weiss, Karl 
R. Wendlandt, Otto WUlumeit and 
Fritz Streuer. -- 



|. Confronted with a docket 
which it was unable to clear at 
I today’s scheduled final session 
before Summer vacation, the 
co urt anno unced another decision 
^day wuulB be held next_Uanday. 



Mr. Tolsou 

Mr. B. A. Ta 

Mr. Clegg 

Mr., Coffey 1 
Mr.' Glavin_I 
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Mr. Nichola. 

Mr. Rosen 

Mr. Tracy 

Mr. Canon _ 

Mr. Egan 

Mr. Hendon _ 
Mr. Fenningt 
Mr. Quinn Ti 
Mr. Neaae _ 
Mias Gandy _ 
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^000 Removed From'C^ 
Expected to Return Home 
During .Next Three Months 



Supreme Court Upholds Sr^clushn 
And Rules Thai Citizens Afipcted 
Are Again Bntiiled to Their Liberty 



Approziqiatel^ 8000 penona , ^ . 

evacuated from the Pacific Coatt in 1943 foe reaaona of miU>l 
tary necesaify, return to their homea during the next 
three montha, thM^ar Relocation Authority predicted yeater- 

day. ■ . ^ ^ — , • ¥ 

The estiniate followed ayf ea twn Defense Comg>^ °rd«l 
establishing the question ofThdividual loyalty rather diai I 
Irace as the reason for exclusion from California. Washington; 
[and Oregon, The order, effective 



January 2, was announced Sunday. 

DevelctinnenU In the wake of 
modification of the exclusion order 



-The United SUtea, 



mied Uiat leyal Japai 
' ene jaheold be 1 

j .^location a 

where 61,»eo Jiave Uved ler » 
Btenth#. Forty thonsa^ others 



__ Interior] 

Harold L. Ickea Chief Admtnlstra- 
of the War BelocaUon Author- 
- - there wUl be - 



of the 



th€ir| 

former homes. 

3— Aastetant Director. Kobert B. 
oiseia of the War Bdacatloii| 
otbority old the ageacy “i 
pecta and hopee that relocation 
tbo BUddle Weet, the East and the 
be intensifted in the 



A— Governor Earl Warren. 
CaUfomla, whoae pre-war Japn- 
neee American and alien Japanese 
I population was 97,000, headed a 
jUst of State leaders urging the re- 
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As-Msyer Fletcher 
IW Ayt^ decried m 

ilk Army'e esclnelon 

i|pi the re-mi|TsUon might 1^ 
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6— Washington dispatches pre- 
dicted that the Department of Jus- 
ttoe would assume control of the 
Tols Lake, Cal., eegregation camp 
where lt,S00 dlsloyel Japanese 
Americans snd eltlsens are held by 
the War Relocation Authority. 
MiUtaty poUee security guards ate 
proilded at tba segreaUon canqi. 

ter may be 



redaced by military Isyalty tesU 
and examinations. One of the eight 
NloesUon oontett prohnUy weald 









I consUtutlenol rights. The Governor 
also instituted special programs, 

. I,.... Admission Of the ^7 

U^tudent to public 
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It PE» CENT BT AFRO. 

Attempting to ebari the retm of 
the Japanese Americans, tho War 
Betoeatton Aathertty said It far 
eeat were expected ta rctnm to 
thair tanner hemeo by AfrO t. lU- 
typer ■ 
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'COURT: ffarrcn vs. free speech (page 3) 

: New evidence that Gov- 
I oiiwi ..tMoui, itocKeteller ot New V'ork intends to follow 
1 Uie ivuxiern ttepubljcan path haswppcared in an obscure 
I of The New York Times. But it is of such a 

». even the roost hardened politicos in the 
^ ^apital are visibly shocked. 

story .from its Albany bureau, the Times re- 
. that the newly named assistant press secretary to 

York’s Governor is the very man who, last fall, teat 
oxit-spceckes attacking candidate Rockefeller. 
For Rockefeller gave this post to Robert L. McManus. 
a Democrat who served as assistant secretary to Demo- 
Averell Harriman for the past two years, 

; who was Harriman s chief speechwrUer in the 
^...gubernatorial campaign. It is considered certain that 
McManus will write at least some of Rockefeller's public 
_.j '^dresses. 

"News of the appointment " reports the Times, "sur- 
.prised [Albany]. It could not be recalled when a Gov- 
. ernor had given as rewarding a job to not only a member 
of the opposite party but [to] one also intimately asso- 
‘ eiated with its high command.” 

I -^G overnor Rockefeller, the paper further reports , no w 
I Jim se^rcdjlT^^ former newspanormen, 

1 all of whoinTiave been enrolled DcinocratsT XlcMarius ; 
Rj£hard_ Amper, press secretary; Harry ,1. OP^omien' 
assistant SJcretary for reports; and TFSTtds A. Ja miesojL 
*’?£S2SSi.EllbljfiJ.el»tions counsel ami ' specla' assistant! - 
Jamieson — Human Events learns — has an interesting 
diistory, ^fore going to Albany, he had served for several 
^ears as public relations counsel ("inside man”) in the 
office of the Rockefeller Brothers firm. The “outside” 
l^bJic rejations counMl of the. Rockefeller Brothers has 
many years b^> Mrs. Ann a Bosenl)erg. left-wine 
.nemwrat m id _onc(? an official in 'ii;^ '’I'niinan reg ime 
R ^ much credit isliven' Mrs. Rosenberg for 



honestly employ the same siieechwriter who in the last 
. two years wrote addresses for the purpo.se of persuading 
iVw York citizens that Harriman's policies wore liest for 
(he state?” 

Some Republicans retort that Rwkefeller was not 
sitieore in the rampaign and intends- with .smh an en- 
tourage— to give New York state much tlie siiine New 
Deal regime as did his predeees.s<,r. Midwe.sterti Hepiib- 
iicans porccivo in thi.s picture fur(h<‘r cvnifu niatiun of 
their belief that Nelson Rockefeller will seek to capture 
the Republican convention in I'lfK) in order to make the 
GOP into a New Deal organization. 

How Mikyan Was Stooped : Here follows the inside 
story ot_the7Slate Deiiarinieiit proceedings whereby 
Ijider Secretaiy>_ C._r>pui>las Dillo n re buked Mi kovidi 's ' 

attempt to blackmail finaneial snntwiri l-..: 



... ..... .... given iVirs. Kosenberg for 

Rockefellers public relations build-up and for linking 
up left-wingers behind him in his bid for the Govenior- 

- ship. 

This monolithic Democratic press and public relations 
ijBjfihlpurage^rf. Governor Rockefeller amazes B’ashington 
^ as much as it did Albany. One Member of Congress 

- -remarks ; "In the last NVi^York eanipaign. Rockefeller 
promised to give New York citizens an entirely differ- 

kind of sdmmistration from that furnished by Gov- 
ernor Harriman. If Rockefeller is sincere, how can he 



tob^ ^ 

the architect of this cliiiiaetic scene was Secretary of 
State Dulles himself,- who almost word fo^ ^ord coacKefl ' 
Dillon beforehand on what to say. 

' Russian asked fo^ t long-term 

for delivery of American, equipment 
/Hv*®" brought him up short The Secretary told 
, Mikovan that America did not propose to give 
such credits to Soviet Russia, or to any other 
country that had been su wng and flagrantly 
in default of its financial obligations. He re- 
minded the visitor that there was a considerable 
for which the US held the 

USSR accountable. 

Ill addition, Dillon nij^dc use of the fact that'dbvict 
Russia, through its emissary Maxim Litvinov in 10.3.3 
obtained diplomatic recognition by the I'liited Slalo.s 
on the promise (among other ple<iges) Ih.vt American 
interests which had suffered ronfisealion and damage as 
a result of the Bolshevik revolution wouU] lie iiidelimi- 
ne<j._Thiv't6^other with the other promises, - was not 
fulfilled. Finally, there was the matter of Ix-nil I^-ase 
18 bjllion -worth of goods which enabled .Stalin *10 re}iel'^ 
the Nazi mvailcrs in World War II. and on which not a 
cent has been paid. | 

Alikojiamw^^ after Dillon disiniss.-d hnir" 

with 'hese words, that Jin_ sail ied_fjw^ oiir 

u* "‘‘“I otw* British writer (Rene ^icroll.■^ 

Of the Lomloii /Jai/y A’jprm) eall e.1 “.n.f..,-,.b.-,i.i 

Press (’Inb. 

i he picture Mikoyan had createiJ in two werks of / 
stumping the country— that of an affable supcr-.-siIesinun f 
-abruptly cha.igeil into that of a snarling. iiisoIent_,.. J 
lackey of the Kremlm. Tbe erlifire built up bv an apiiar- H 
ently well-laid public relations plan— luiiehe.s witli busi- ' 
nossmen, window-shopping, walks in the jiark. elc.~ 
crashed to earjii in one of the biggest reversals witncssetl 
and covered by the W a-shington pre.ss in nianv years. 

Who built this edifice?— is a question dehared’ in eltibs 
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